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The European Citizens’ Initiative

Dansk

Et antal borgere pa mindst en million fra et bety-
deligt antal medlemsstater kan opfordre
Kommissionen til at fremsaette passende forslag om
sporgsmal, der efter borgernes opfattelse kraever
udarbejdelse af en EU-retsakt til gennemforelse af
denne forfatning. Bestemmelserne om de specifikke
procedurer og betingelser for fremsaettelse af et
sadant borgerinitiativ fastlaegges ved europaeisk lov.

Deutsch

Mindestens eine Million Blirgerinnen und Birger aus
einer erheblichen Zahl von Mitgliedstaaten kénnen
die Kommission auffordern, geeignete Vorschldage zu
Themen zu unterbreiten, zu denen es nach Ansicht
der Burgerinnen und Blrger eines Rechtsakts der
Union bedarf, um diese Verfassung umzusetzen. Die
Bestimmungen Uber die besonderen Verfahren und
Bedingungen, die fur eine solche Burgerinitiative gel-
ten, werden durch ein Europaisches Gesetz festgelegt.

English

No less than one million citizens coming from a signif-
icant number of Member States may invite the
Commission to submit any appropriate proposal on
matters where citizens consider that a legal act of the
Union is required for the purpose of implementing
this Constitution. A European law shall determine the
provisions for the specific procedures and conditions
required for such a citizens’ initiative.

Espaiiol

Podréa pedirse a la Comision, por iniciativa de al
menos un million de ciudadanos de la Unién proce-
dentes de un nuimero significativo de Estados miem-
bros, que presente una propuesta adecuade sobre
cuestiones que estos ciudadanos estimen requiere un
acto juridico de la Unién a efectos de la aplicacion de

la Constituciéon. Una ley europea establecera las dis-
posiciones relativas a las condiciones y procedimientos
especificos por los que se regira la presentacién de
esta iniciativa ciudadana.

Francais

La Commission peut, sur initiative d’au moins un mil-
lion de citoyens de I’'Union issus d'un nombre signifi-
catif d’Etats membres, étre invitée & soumettre une
proposition appropriée sur des questions pour
lesquelles ces citoyens considérent qu’un acte
juridique de I'Union est nécessaire aux fins de I'appli-
cation de la présente Constitution. Une loi
européenne arréte les dispositions relatives aux procé-
dures et conditions spécifiques requises pour la
présentation d'une telle initiative citoyenne.

Greek

Me mpwtoPoviia TovAdyIGTOV EVOG EKATOLLVPioL TOAT®OV TG Evmong and onpavtikéd apBpd
Kpotdv peddv, propet va kakeiton n Emeponi va vrofdiket katdAinieg mpotdoelg emi
OepdTov ota omoio ot ev Adym moliteg Oewpoldv OTL anarteitan vopkn mpdén g Eveong y
™mv gpappoyn tov Tuvtdypatoc. Evpomaikdg vopog kabopilet Tig Stotdéels oyetikd pe g
£181kég Sradikaoieg Ko TPoHIOOEGELS TOV AMOLTOVVTAL Y10 T SLATHTMOT) TETOLOV LTI HATOG

TOMTOV.

Italiano

Su initiaziativa di almeno un milione di cittadini
dell’'Unione apartenenti ad un numero rilevante di
Stati membri, la Commissione puo essere invitata a
presentare una proposta appropriata su materie in
merito alle quali tali cittadini ritengono necessario un
atto giuridico dell’Unione ai fini dell’attuazione della
Constituzione. Una legge europea determina le dispo-
sizioni relative alle procedure e alle condizioni speci-
fiche necessarie per tale iniziativa dei cittadini.



Nederlands

Op initiatief van ten minste één miljoen burgers,
afkomstig uit een aanzienlijk aantal lidstaten, kan de
Commissie worden verzocht een passend voorstel in
te dienen inzake een aangelegenheid waarvan de
burgers menen dat een rechtshandeling van de Unie
nodig is ter uitvoering van de Grondwet. Bij Europese
wet worden de bepalingen vastgesteld inzake de
specifieke procedures en voorwaarden voor een
dergelijk initiatief van de burgers.

Portugues

A Commissao pode, por iniciativa de pelo menos um
milhdo de cidadaos oriundos de um numero significa-
tivo de Estados-Membros, ser convidada a apresentar
propostas adequadas em matéria sobre as quais esses
cidadaos considerem necessdrio um acto juridico da
Unido para aplicar a presente Constituicdo. As normas
processuais e condicdes especificas para a apresen-
tacdo das iniciativas dos cidadaos a Comissao serao
estabelecidas por lei europeia.

Svenska

Minst en miljon unionsmedborgare som kommer fran
ett betydande antal medlemsstater far uppmana
kommissionen att lagga fram lampliga forslag i fragor
dar medborgarna anser att det kravs en union-
srattsakt for att genomfoéra denna konstution.
Bestammelser om de sarskilda férfaranden och villkor
som kravs fér en sadan framstallning till kommissio-
nen skall faststallas i en europeisk lag.

Svomen

Vahintaan miljoona kansalaista merkittavasta jasen-
valtioita voi tehda aloitteen komissiolle aiheellisen
ehdotuksen laatimiseksi asioista, joissa kansalaisten
mielesta tarvitaan unionin saadosta taman perustus-
lain panemiseksi taytantdon. Tallaisen kansalaisaloit-
teen edellyttamia erityismenettelyja ja —edellytyksia
koskevat saannokset maaritetaan eurooppalailla.
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RESOIUTION 2

The following resolution was signed b96 members of the
»convention on the Fututre of Europe” from all represented countries.
It was also signed by (currently)1 (B NGOs from 25 countries.

democracy
international

Host of the
European Referendum
Campaign

The signatories ask the Presidium of the
Convention to pass this resolution and
forward it to the IGC!

»Referendum on the Hropean @nstitution

The Convention recommends to the Inter-Governmental Conference that the draft European Constitution be
approved not only by National Parliaments and the European Parliament but also by the citizens of Europe in
binding referendums. These referendums should take place in accordance with the constitutional provisions of
the member states. They should be held simultaneously on the same day, an option being the same day as
the European Parliament Elections in June 2004. Those member states whose constitutions do not currently

permit referendums are called upon to hold at least
consultative referendums. An information campaign
must be publicly funded.*”
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40 REFERENDUMS ON EUROPE
1972-2003

1 | France 23.4.1972 Ratification EEC expansion

2 |lIreland 10.5.1972 EC accession

3 | Norway 26.9.1972 EC accession

4 | Denmark 2.10.1972 EC accession

5 | Switzerland 3.12.1972 Free trade treaty with EEC

6 | Britain 5.6.1975 EC accession

7 | Greenland 23.2.1982 EC membership withdrawal

8 | Denmark 27.2. 1986 Ratification common market

9 |lIreland 26.5.1987 Ratification common market
10 |ltaly 18.6.1989 European constitution process
11 | Denmark 2.6.1992 Ratification Maastricht Treaty
12 |Ireland 18.6.1992 Ratification Maastricht Treaty
13 | France 20.9.1992 Raftification Maastricht Treaty
14 | Switzerland 6.12.1992 EEA accession
15 | Liechtenstein 12.12.1992 EEA accession
16 | Denmark 18.5.1993 Maastricht Treaty
17 | Austria 12.6.1994 EU accession
18 | Finland 16.10.1994 EU accession
19 |Sweden 13.11.1994 EU accession
20 | Aland Islands 20.11.1994 EU accession
21 | Norway 28.11.1994 EU accession
22 |Liechtenstein 9.4.1995 EEA accession
23 | Switzerland 8.6.1997 EU accession procedures. Blocking.
24 |lIreland 22.5.1998 Ratification treaty of Amsterdam
25 | Denmark 28.5.1998 Ratification treaty of Amsterdam
26 |Switzerland 21.5.2000 Bilateral treaties with the EU
27 |Denmark 28.9.2000 Euro accession
28 |Switzerland 4.3.2001 EU accession procedures. Start.
29 |lIreland 7.6.2001 Ratification Treaty of Nice
30 |lIreland 19.10.2002 Ratification Treaty of Nice
31 |Malta 8.3.2003 EU accession
32 |Slovenia 23.3.2003 EU accession
33 |Hungary 12.4.2003 EU accession
34 |Lithuania 11.5.2003 EU accession
35 |Slovakia 17.5.2003 EU accession
36 |Poland 8.6.2003 EU accession
37 | Czech Republic 14.6.2003 EU accession
38 | Estonia 14.9.2003 EU accession
39 |Sweden 14.9.2003 Euro accession
40 |Latvia 20.9.2003 EU accession
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FOREWORD

by Givliano Amato

Don’t deprive the citizens!

“Whatever one might think of the text the
Convention has produced, the so called “Convention
method” has undoubtedly proved useful as a means
of bringing Europe closer to the citizens.

Never before has the preparation of relevant changes
to the European architecture been accompanied by
such an intense participation of citizens, associations
and organisations. In sixteen months of transparent
and public debates by the Convention, we can proud-
ly say that the badly needed “European public
sphere” has been significantly widened and enriched.
| consider this our main success.

It is a success, though, only if it does not remain as an
isolated experience. This is why several of us argued
successfully for the popular initiative to be explicitly
provided for by the new Constitution. This is why so
many of us are committed to campaigning for nation-
al referendums to be held on the day of the next
European Parliament elections, as an essential politi-
cal part of the ratification process.

A treaty is a covenant among states. The Constitution
proclaims, in its first Article, that it establishes the
European Union “reflecting the will of the citizens
and states of Europe”. The states will sit around the
table of the Intergovernmental Conference. The citi-
zens must not be deprived of the instruments they
need to express their own will.

This new IRl Europe Handbook provides essential
materials for the next important steps in the history
of European democracy.”

Giuliano Amato served as a Vice-President of the EU
Convention and was Italian Prime Minister



Transnational Democracy in the making



Welcome to the Future of European Democracy

Introduction:

"We are the people”, proclaimed the citizens of cen-
tral Europe in late 1989, when they brought a peace-
ful end to the old Communist regimes and the Cold
war. The democratic idea had finally prevailed. But
history did not end there. Our traditional western
democracies — with decision-making limited to nation-
states and parliaments - were unable to meet the
new challenges of globalisation and democratisation.

The task was far more difficult and complex than
expected. The ongoing transformation of the
European (economic) Communities towards a
European (political) Union is the best example of that:
at specific moments — such as in Denmark on June 2,
1992 and in Ireland on June 7, 2001 - European citi-
zens said “No"” to the new foundations of the Union
proposed to them by the national governments in
Maastricht and Nice. Without doubt these two popu-
lar “No’s” made a significant contribution to a grow-
ing learning process about how to define and man-
age the specifics of a sustainable European integra-
tion process — even if many in government circles and
EU headquarters may have hated these popular rejec-
tions of their plans.

Nevertheless, there was an effect: in December 2002,
the Laeken EU summit recognised an urgent need for
a more democratic European Union. In order to
achieve this, a constitutional convention on the
future of Europe was established. The remit of this
assembly, composed of representatives of the EU,
national governments and national parliaments (from
both the old and new member states), included the
task of making “the European Union more democrat-
ic and closer to its citizens”.

It wasn't a new idea. Citizens have been playing a
direct role in the European integration process since
1973. 40 referendums on Europe in 22 countries have
already taken place — making the European integration
process the single most voted-on issue in world history!

There is much to learn from this European referendum
experience: one fact is that citizens like this way of par-
ticipating in politics. Compared to parliamentary elec-

tions (both to national parliaments and the EP), the
average turnout at the referendums on Europe has not
fallen over recent years. Another fact is that citizens in
those countries which have been involved in European
referendum processes know more about European
integration than their neighbours who have not.

In 16 months’ work, the EU Convention has developed
a new foundation for the European Union.
Irrespective of where you stand on the issue — whether
you think that the draft constitution is a step in the
right, or the wrong, direction - you could perhaps
agree that the Convention method does indeed mark
a final departure from the Treaty-structure of the EU
towards a Constitution-structure. In practice, this is
merely a natural and long-awaited recognition of the
fact that today already more than half of all the laws
in the EU member states come from “Europe”.

The Convention’s move towards a European constitu-
tion will have far reaching implications. One of them
is that the national governments have finally lost
their monopoly on decision- making in the EU. This
change is very welcome, as key principles of modern
democracy — accountability, transparency, participa-
tion — have clearly suffered restrictions under the
pure intergovernmental regime.

By strengthening the powers of the EP and the
national parliaments, the EU Convention has con-
tributed to improved accountability and - in part -
even transparency. But for several reasons, this is not
enough: the EU Convention has also launched a
debate on the introduction of direct-democratic ele-
ments in the draft constitution and has included - for
the very first time in history at the transnational level
- a "European Citizens Initiative”. In addition, 97
members of the Convention have sent a political sig-
nal to Europe by signing a resolution strongly recom-
mending referendums in all member states on the
new constitution. This proposal is appealing to a vast
majority of Europeans. According to a Eurobarometer
study more than 80% of citizens across the 25
European countries are in favor of such a constitu-
tional referendum.
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All this may seem to some to be very cautious and
small steps; others may fear further development
towards an “EU superstate”. However, the introduc-
tion of a European Citizens' Initiative was only made
possible by the determined and well-researched work
and pressure from citizens’ groups around Europe.
Together with the demand for a Europe-wide
Constitutional Referendum, the Initiative Right can
open a window of opportunity for even greater par-
ticipation by the peoples of Europe in the future.

The main aim of the IRl Europe Handbook 2004 is to
document this unique process and to inspire all inter-
ested individuals and organizations to take “transna-
tional democracy in the making” seriously.

We begin - in Chapter One - with a survey on "How
the Initiative & Referendum process can contribute to
more and better European democracy”. Here are all
the essential facts and background to the roughly 40
referendums on Europe already held, as well as the
prospects for the future design and use of the
European Citizens' Initiative and the Europe-wide ref-
erendums on the Constitution.

Chapter Two tells the most important “Convention
Stories” about the Citizens’ Initiative and the Europe-
wide Referendum. In a special section we cover the
events and developments around “The European
Referendum Campaign”.

In Chapter Three, “Challenge 2004", the upcoming
work around the Inter Governmental Conference is
assessed: writers from different fields, parts of Europe
and political roots give their opinion on how the new
opportunities established by the Convention should
be used.

Chapter Four, the "IRl Referendum Forums
2002/2003", offers another insight into the debates
on transnational direct democracy around Europe.

Finally — in Chapter Five: "IRI country-by-country
guide”- the legal foundations and concrete experi-
ence with initiatives and referendums in most
European countries are summarized and analysed.

This book is the expression of an impressive and
promising development in Europe. It has been made
possible by the contributions of a great number of
individuals and organizations. We and they both
know: the big game of European democracy has only
just begun. The conduct of this game will be decisive
for the final result, as only “free” and “fair” initiative

and referendum procedures will provide the added
value to political life in terms of better legitimacy,
better dialogue and better integration - this is what
we are together striving for.

The "European Initiative Right” has given us a
transnational tool to develop and use; with good
prospects for a “Europe-wide Referendum on the
Constitution”, we have the chance of generating the
widest European debate ever. Let’s use this double
opportunity — for the Future of European Democracy!

Yours sincerely
Bruno Kaufmann

Alain Lamassoure
Jargen Meyer

Amsterdam, Berlin and Brussels
September 1, 2003

Bruno Kaufmann is president of the initiatieve and
Referendum Institute Europe.

Alain Lamassoure is former French minister and MEP,
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Jirgen Meyer was member of both European conven-
tions.
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“If you want a crowd, start a fight”

IRI Europe Survey 2004 on how the Initiative & Referendum process can contribute to more and better

democracy. By Bruno Kavfmann

In this survey, the Initiative & Referendum Institute -
Europe’s leading think-tank on direct- democratic
tools and trends - offers an overview of the most
important facts on the growing importance of direct-
democratic tools and trends in Europe. We start with
a global outlook of democracy, then assess the 40
national referendums on Europe which took place
between 1972 and 2003, and present a first list of cri-
teria for “free” and “fair” European referendum
standards. The survey concludes with a look at the
prospects for a Europe-wide constitutional referen-
dum in 2004/2005, as well as for the implementation
and further development of the new “European
Citizens’ Initiative” up to 2009. Here we go!

1. Introduction

2. 40 Referendums on Europe in 22 countries

3. On the building site for a European Referendum
Standard

4. The Convention’s gift: a European Citizens’
Initiative

5. The prospects for a Europe-wide constitutional
referendum

Introduction

It was an impressive crowd which gathered outside
strategic buildings in central Vilnius, the Lithuanian
capital, in January 1991. They were trying to defend
with their own bodies the newly declared Lithuanian
independence from the Soviet Union. But the feared
OMON militia (special units of the Soviet Ministry of
the Interior) attacked and killed 13 women and men.

Twelve years later, another big crowd gathered in
Europe’s geographical heart!: thousands of
Lithuanians were celebrating the overwhelming “yes”
in the referendum on EU accession. Two thirds of the
electorate had turned out, nine out of every ten vot-
ers approved membership. “This referendum deliv-
ered a common identity to a divided people”, says
Algis Krupavicius, Professor of Political Science at
Kaunas University.?

“If you want a crowd, start a fight”, said the famous
19th century American showman Phineas Taylor
Barnum, founder of the Grand Traveling Circus.> We
still need them today -both the crowds and the fights.
But with the help of (direct) democracy they have
become far less violent. The two Lithuanian fights of
1991 (to leave the Soviet Union) and 2003 (to join the
European Union) impressively demonstrate this quali-
tative change in the culture of fighting.

In the context of the European integration process,
initiatives and referendums have become a key con-
cept of development. According to Dan O’Brien and
Daniel Keohane, referendums “inject a dose of
human drama into the technocratic machinery and
arid theory of EU integration” and “generate under-
standing and encourage participation by focusing
attention on the EU and its workings”. “This should
be welcomed”, conclude the two London-based polit-
ical analysts, as “referendums specifically on the EU
are the only way of putting the Union and what it
does at political centre-stage”.*

In fact, Europe’s citizens are pioneers in taking direct
part in crucial decisions on their continent’s behalf.
Since 1972, no less than 40 national referendums in
22 countries have been held on European integration.
No other issue worldwide has been the subject of
such wide and direct participation by the citizens. But
this is still by far not enough, as EU integration is still
seen by most people as a remote, elitist and rather
undemocratic affair.

But changes are on the way, as many more Europeans
will get the opportunity to have a say on the new EU
constitution next year — the constitution which was
adopted in July 2003 by a constitutional convention
and which is currently under evaluation by an inter-
governmental conference. The EU Convention has
also introduced the very first direct-democratic tool at
the transnational level, the so-called “European
Citizens' Initiative”. Finally, both the European Union
with its 25 old and new member states and many
European NGOs are now trying to learn from the
Europe-wide experience with initiatives and referen-
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dums in developing common criteria for "European
Initiative & Referendum Standards”.

Givil participation moves to centre-stage

A recent assessment by the United Nations
Development Program (UNDP) reached two main con-
clusions:

e The democratisation of societies is one of the most
important positive trends of our time.

e The democratisation of democracy is one of the
greatest challenges of the near future.

Indeed, as recently as 1980, it was still only a minority
(46%) of the world’s population which was living in
countries - 54 in number - which enjoyed fundamen-
tal democratic rights such as free multi-party elec-
tions.

By the beginning of this millennium, the ‘democratic’
minority had become a clear majority: 68% of the
more than 7 billion people in the world now lived in
129 nominally democratic countries.”> During the last
two decades of the 20th century, 81 countries went
through a process of democratisation, 21 of those in
Europe - where “Freedom House” now characterizes
only Belarus as ‘undemocratic’.®

However, the UN World Development Report states
that: “True democratisation means more than elec-
tions. People’s dignity requires that they be free - and
able - to participate in the formation and stewardship
of the rules and institutions that govern them”.”

This was the first time that the United Nations had
placed civil participation in making laws - in the form
of initiatives and referendums (I&R) - at the centre of
a global democratic challenge for the 21st century.
European integration plays a central role in this, for
in no other transnational political process does the
guestion of democracy enjoy such a high priority as in
the European Union.

Strengthening representative democracy by I&R

Since the French Revolution, democratic procedures
for dealing with substantive issues have been devel-
oped as it were in the shadow of procedures for
electing parliaments and assemblies. Along with the
various possibilities within indirect democracy for the
active and passive election of political representatives

and/or political parties, we can add the right of citi-
zens to launch initiatives, the possibility of voting on
substantive issues or of deciding - in a popular refer-
endum initiated ‘from below’ - on the recall of a
politician before the end of hisslher mandated period
of office: all these latter belong to the portfolio of
direct democracy.8 With good design? and working in
a way in which each complements the other, the pro-
cedures of both direct and indirect democracy have
the potential to strengthen representative democracy.
They are also the precondition for improvements in
the quality of life within and between political com-
munities.

In federal countries such as the USA and Switzerland,
I&R procedures have played a very important role in
legislation for more than a hundred years.'0 But it
was only with the ending of the Cold War that ele-
ments of direct democracy could be incorporated into
the constitutions and political practice of many other
states.!” Europe has played a pioneering role in this:
almost all of the 27 new constitutions in the countries
of Eastern and Central Europe have been adopted by
their citizens in referendums. Most of these constitu-
tions contain some direct-democratic elements. In
Western and Northern Europe, the European integra-
tion process has brought about numerous national
referendums. No other single issue in the world has
resulted in so many referendums and individual acts
of voting: since 1972 more than 250 million
Europeans in 22 countries have been able to partici-
pate in the European integration process on a total of
40 separate occasions (C.F. Map 1, 40 referendums on
Europe 1972 - 2003).

And yet this is only the beginning of a process of
development: the proposal for referendums on the EU
constitution has gained broad support. The govern-
ments of countries such as Portugal, Spain, France,
Luxembourg, Ireland and Denmark have already
announced citizens’ decisions for 2004/2005, even
before the beginning of the IGC (the Inter-
governmental Conference on the EU constitution to
be held between October 2003 and May 2004). In
other member states such as Austria and Belgium, the
governments have announced their willingness to
take part in a Europe-wide constitutional referendum
in the near future. In the shadow of this dynamic
development, which must be exciting to both promot-
ers and sceptics of the referendum tool, many coun-
tries are about to strengthen the institutional founda-
tions of participatory democracy through initiatives
and referendum. The most recent example is the
introduction of a municipal referendum in France.'2
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40 Referendums on Europe in 22 countries

The founding fathers of the European Union did not
like the idea of including citizens directly in decision-
making processes at the transnational political level.
This was due less to the experience of the Second
World War than to the growing threat of the Cold
War, which initially spoiled the ideas for a democratic
European Federation which were developed in the
1940’s. This resulted in the integration process of the
1950's being dominated by economic and bureaucrat-
ic considerations: Jean Monnet’s system did not pro-
vide for direct civilian participation in decision-mak-

ing.

It was another great Frenchman, President Charles de
Gaulle, who first formulated the challenge of a
Europe-wide referendum at the beginning of the
'60s:

“Europe will be born on the day on which the differ-
ent peoples fundamentally decide to join. It will not
suffice for members of parliaments to vote for ratifi-
cation. It will require popular referendums, preferably
held on the same day in all the countries
concerned”.'3

It was to be another 10 years before de Gaulle's suc-
cessor, Georges Pompidou, finally dared to make a
start and made the citizens of his country the first
Europeans to take part in a referendum on Europe:
on March 23rd 1972, a two-thirds majority voted in
favour of extending the then European Community
northwards to include Denmark, Great Britain, Ireland
and Norway. In retrospect, this decision did not only
open the door to the north, but also to more (direct)
democracy in Europe. In the same year (on May10th),
voters in both the Irish Republic and Denmark decid-
ed in favour of joining the EC. That was not the end
of the matter 30 years ago: there were European ref-
erendums in both Norway and Switzerland. On
September 26th, the Norwegians voted narrowly
against accession, whilst on December 3rd 1972 the
Swiss voted massively in favour of a Free Trade Treaty
with the EEC (European Economic Community), with
72.5% of voters saying “Yes".

This first Europe-wide referendum year revealed the
great disparity between referendum procedures in
the different countries: whereas the French referen-
dum was called by the French president and the result
was merely advisory, the Irish popular decision on
accession was prescribed in the constitution and was
binding on the political leadership of that country. In

Map 1-40 referendums on Europe (1972 - 2003)

RUSSIA

Denmark, transfers of sovereignty to international
organizations have to be put to referendum only
when there is no 5/6ths majority in the national par-
liament."’ In Norway and Switzerland, finally, it was
parliament (in the former case) and the government
(in the latter case) which voluntarily decided to sub-
mit the issue of accession to the EC (Norway) and to
the EEC Free Trade Treaty (Switzerland) to referen-
dum.’

Table 1 gives an overview of all 40 national referen-

dums on Europe since 1972, with results and basic
information on procedures.
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TABLE 1 40 REFERENDUMS ON EUROPE

Country Final voting | Subject Proportion | Turnout Requirements | Type: who | Basis in the
day of “Yes” & Quorums | triggers? Constitu-
votes Binding? tion
1 France 23.4.1972 EEC 68.28% 60.27% No President/ No | Art. 11 & 89
expansion
2 Ireland 10.5.1972 EC accession | 83.1% 70.88% No Obligatory Art. 46.2
referendum/
Yes
3 Norway 26.9.1972 EC accession | 46.5% 79.2% No Parliament/ | None
No
4 | Denmark 2.10.1972 EC accession | 63.29% 90.4% Non-approval | Obligatory Art. 20
requirement referendum/
30% Yes
5 Switzerland | 3.12.1972 Free Trade 72.5% 52% Double Obligatory None
Treaty with majority referendum/
EEC (cantons, Yes
people)
6 Britain 5.6.1975 EC member- | 67.23% 64.03% No Government/ | None
ship No
7 Greenland 23.2.1982 EC member- | 45.96% 74.91% No Parliament/ | None
ship No
8 Denmark 27.2.1986 Common 56.24% 75.39% Non-approval | Parliament/ | Art. 42
market requirement Yes
30%
9 | Ireland 26.5.1987 Common 69.92% 44.09% No Obligatory Art. 46.2
market referendum/
Yes
10 | Italy 18.6.1989 European 88.06% 85.4% No Citizens’ Art. 71
constitution initiative/
process No
11 | Denmark 2.6.1992 Maastricht 47.93% 83.1% Non-approval | Obligatory Art.20
Treaty requirement referendum/
30% Yes
12 | Ireland 18.6.1992 Maastricht 68.7% 57.31% No Obligatory
Treaty referendum/ | Art. 46.2
Yes
13 | France 20.9.1992 Maastricht 51.05% 69.69% No President/ Art. 11
Treaty Yes
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Country Final voting | Subject Proportion | Turnout Requirements | Type: who Basis in the
day of “Yes” & Quorums | triggers? Constitu-
votes Binding? tion
14 |Switzerland |6.12.1992 EEA accession | 49.7% 78% Double Obligatory (Art. 89.5
majority referendum/ | and Art.123)
(cantons, Yes
people)
15 |Liechtenstein |12.12.1992 | EEA accession | 55.81% 87% No Parliament/ | Art.66
Yes
16 |Denmark 18.5.1993 Maastricht 56.77% 85.5% Non-approval |Parliament/ | Art. 42.
Treaty requirement Yes
30%
17 | Austria 12.6.1994 EU accession | 66.58% 82.35% No Obligatory Art.44
referendum/
Yes
18 | Finland 16.10.1994 | EU accession | 56.88% 70.4% No Parliament/ | Art. 22
No
19 |Sweden 13.11.1994 | EU accession | 52.74% 83.32% No Parliament/ | Chap. 8 § 4
No
20 |Aland-Islands |20.11.1994 | EU accession | 73.64% 49.1% No Parliament/ | None
No
21 |Norway 28.11.1994 | EU accession |47.8% 89% No Parliament/ | None
No
22 |Liechtenstein |9.4.1995 EEC 55.88% 82.05% No Obligatory Art.66 bis
referendum/
Yes
23 | Switzerland |8.6.1997 EU accession | 25.9% 35% Double Citizens’ Art. 121
procedures. majority initiative/
Blocking. (cantons, Yes
people)
24 |Ireland 22.5.1998 Treaty of 61.74% 56.26% No Obligatory Art. 46.2
Amsterdam referendum/
Yes
25 | Denmark 28.5.1998 Treaty of 55.1% 76.24% Non-approval | Obligatory Art.20
Amsterdam requirement referendum/
30% Yes
26 | Switzerland |21.5.2000 Bilateral 67.2% 48% No Facultative Art. 141
treaties with referendum/
the EU Yes
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Country Final voting | Subject Proportion | Turnout Requirements | Type: who Basis in the
day of “Yes” & Quorums | triggers? Constitu-
votes Binding? tion
27 | Denmark 28.9.2000 Euro accession | 46.87% 87.2% Non-approval | Obligatory Art. 20
requirement referendum/
30% Yes
28 | Switzerland [4.3.2001 EU accession |23.2% 55% Double Citizens’ Art. 139
procedures. majority initiative/Yes
Start. (cantons,
people)
29 | Ireland 7.6.2001 Treaty of Nice |46.13% 34.79% No Obligatory Art. 46.2
referendum/
Yes
30 | Ireland 19.10.2002 Treaty of Nice | 62.89% 48.45% No Obligatory Art. 46.2
referendum/
Yes
31 | Malta 8.3.2003 EU accession |53.6% 91.0% No Parliament/ | None
No
32 | Slovenia 23.3.2003 EU accession | 89.6% 60.3% Turnout 50% | Parliament/ | Art. 169
Yes
33 | Hungary 12.4.2003 EU accession | 83.8% 45.6% Approval 25% |Parliament/ | Art. 19 et 28
Yes
34 | Lithuania 1.5.2003 EU accession |91.1% 63.4% Turnout 50% | Parliament/ | Art. 147
Approval 33% | Yes
35 | Slovakia 17.5.2003 EU accession |92.5% 52.2% Turnout 50% | Parliament/ | Art. 93.2
Yes
36 | Poland 8.6.2003 EU accession | 77.5% 58.9% Turnout 50% | Parliament/ | Art. 125
Yes
37 | Czech 14.6.2003 EU accession | 77.3% 55.2% No Parliament/ | Ad-hoc law
Republic Yes
38 | Estonia 4.9.2003 EU accession No Parliament/ | Art. 105
Yes
39 | Sweden 14.9.2003 Euro accession No Parliament/ | Art. 4
No
40 |Latvia 20.9.2003 EU accession Turnout 50% | Parliament/ | Art. 79
Yes
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Country Final voting | Subject Proportion | Turnout Requirements | Type: who Basis in the
day of “Yes” & Quorums | triggers? Constitu-
votes Binding? tion
* | 22 countries: | 40 votes 27 accession | Average Average 16 countries Top-down: 7 votes
17 EU -1983: 7 10 reform 62% Yes 67% with specific | 22 without
3 EFTA 84-93: 9 1 constitution |8 x No - 83:70.2 | majority Bottom-up: | constitutional
2 autonomous | 94-03: 24 1 enlargement | 29 x Yes -93:739 requirements | 18 basis
regions 1 withdrawal -03:63.3

*Reading notes:

Country: EU = “old” and “new” member states; EFTA = European Free Trade Association, members Switzerland,
Liechtenstein, Norway; Autonomous regions = Greenland, Aland Islands

Final voting day: in many countries the time for voting is expanded to two days or even several weeks.

Subject: Accession = to European Community, European Union, European Economic Area, Euro

Proportion of “yes” votes = results somewhat misleading due to specific Swiss Initiatives such as forbidding accession negotia-
tions and Greenland’s withdrawal proposal.

Turnout = 1994-2003: “old” member states 69%, “new” member states 61%.

Requirements & Quorums: Non-approval quorum in Denmark = 30% of the total electorate must vote “no” in order to veto a
decision; double majority in Switzerland = individual votes are counted twice: 1) on a national basis, and 2) on a cantonal basis:
overall approval needs a “yes” in both counts.

Type: top-down = plebiscite triggered by president, parliament or government, bottom-up= citizens decision referendum trig-
gered by citizens or constitution.

The design of direct-democratic procedures and of the
ballots which they give rise to and the manner of their
incorporation into parliamentary decision-making pro-
cesses are decisive for the quality of I&R procedures.'?

An analysis of this overview shows that

* in a clear majority of the 25 “old” (8) and “new”
(9) member states, citizens have been able to
express their opinion directly on European integra-
tion.1® An analysis of the 40 referendums which have taken

place so far reveals important divisions between:

* more than a third of all the referendums have

taken place in three countries: Ireland and e referendums which can be called by those majori-

Denmark (six times each) and Switzerland (five).17

on average, more than two-thirds of the electorate
(67%) took part in the European referendums. This
compares with an average of a 55.75% turnout in
elections to the European Parliament since 1979.78
Europe’s citizens are clearly more interested in tak-
ing part in referendums on Europe than in elec-
tions to the European Parliament.

two issues dominate the list of referendums: mem-
bership accession to European institutions (27) and
the reform of European treaties (10).

Europe’s citizens are being asked to vote more and
more frequently. Nearly three-quarters of all the

referendums on Europe have been held since 1994.

Attention must be given to the design of referendums.

ties in power (plebiscites) - and those which can be
initiated by a minority in society (popular initia-
tive), or by parliament. Linked to this second cate-
gory are the obligatory constitutional referen-
dums, which are known in many countries.

referendums which are purely consultative (whose
result those in power can take or leave) - and
those which are binding on the authorities (citi-
zens' decisions).

A survey of the existing/chosen procedures is present-
ed in table 220
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TABLE 2: REFERENDUMS ON EUROPE PROCEDURES

Non-Binding Binding
Plebiscites FE. 1972 FR 1992
NO 1972, [994 IRL 2302
GB 1975 DE 1986, 1993
GL 1982 SL 2003
FI 1994 HU 2003
SE 1994 LT 2003
AL 1994 SK 2003
MT 2003 PL 2003
SE 2003 CZ 2003
EE 2003
LY 2003
Initiative & Referenduins ITA 1982 CH 19587, 2000, 2001
Obligatory Referendums IRL 1972, 1987, 1592, 1998,
200t
DK 1972, 1992, 1998, 2000
CH 1972, 1992
Liechtenstein 1992, 1993
Austnia 1994

e two categories of referendum on Europe dominate:
the obligatory constitutional referendum (14),
which is always binding; and the consultation exer-
cises initiated by government or parliament (22). To
this we can add four citizen-initiated referendums.

¢ a clear majority of the votes on Europe was binding
in nature (29), with the rest being consultative (11).

Over the period in question, the proportion of obliga-
tory and binding referendums has steadily increased:

e 1972 - 1981: only two out of six cases were binding
on government.

® 1982 - 1991: just 25 % of all decisions were de jure
binding on the executive.

* since 1992: the proportion of binding referendum
decisions has risen to 80 % (16 out of 20).

e since 1995: all the referendums on European inte-
gration, with the exception of Malta and Sweden,
have been binding.

Conclusions:

¢ More and more people in more and more coun-
tries are able to participate in European politics in
increasingly binding ways.

¢ The body of experience of direct democracy in
relation to European issues is growing and con-
firms the general trend towards more direct par-
ticipation at all political levels.2’

¢ It has become a European norm to have a referen-
dum on accession (EU/Euro).

On the building site for a European Referendum
Standard

A qualitative analysis of the 40 European referendums
presents more difficulties than a merely quantitative
one. Both as an institutional package and as a dynamic
process, Initiative and Referendum can restrict the
power of existing institutions and as a result and for
very simple reasons - as UN general secretary Kofi
Annan observed in a recent UNDP report?? - they fre-
quently resist such a democratisation of democracy.

It therefore becomes necessary to make very clear
what are the advantages which accrue to a modern
representative democracy from a combination of indi-
rect and direct institutions, as against the traditional
and dominant model of a purely parliamentarian
democracy. This is especially true for the European
Union, where national governments act as European
lawmakers and therefore occupy a dual position of
power — and, thus, such core concepts of democracy
as accountability, transparency and participation can-
not be met in a satisfying manner.

Complementing indirect democracy by adding direct
forms of co-determination can be considered as “social
innovation with beneficial economic consequences”.?3
The benefits of this social innovation include: reduced
alienation from politics, greater legitimacy and trans-
parency, a greater identification of citizens with the
policies introduced and an increased capacity for learn-
ing in civil society. I&R is actually linked to an increase
in per capita income and the efficiency of tax regimes
(lower taxes and less tax avoidance).
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In short, direct democracy can raise the quality of life
of a society - provided that well-designed procedures
have been chosen. Thus, for example, obligatory ref-
erendums and those resulting from citizen-initiated
referendums produce higher social added value than
non-binding consultations.24

In relation to Europe and its integration process, the
vice-president of the parliamentary assembly of the
Council of Europe, Andreas Gross?>, listed the follow-
ing among the advantages of direct democracy:

e it makes possible a new relationship between
politicians and citizens: this includes a higher level
of awareness and perception and an improved dia-
logue between the two groups.

e jt strengthens the citizens’ role in politics: as a
result of confronting substantive issues on a regu-
lar basis, citizens become more competent, more
highly motivated and more ready to learn.

e jt contributes to a strengthened force for integra-
tion. In relation to the EU, it can become a more
efficient political counterbalance to the globalised
economy.

Academics such as Simon Hug, Matthias Benz and
Alois Stutzer have also tried to demonstrate a quanti-
tative effect of the qualitative aspects of referen-
dums. Hug found out that2é:

* in countries with obligatory referendums or refer-
endums resulting from initiatives, European poli-
cies are in greater harmony with the wishes of the
citizens than in countries using only plebiscites or
in those with no instruments of direct co-determi-
nation at all.

e referendums about Europe contribute over the
longer term to increased support for the integra-
tion process.

e governments of countries which have had referen-
dums on Europe are in a better position to deter-
mine the agenda of treaty negotiations as com-
pared with countries which have never had refer-
endums on Europe.

Benz and Stutzer show that?7:

e citizens are politically better informed when they
have more extended political participation rights.

But in order to achieve these positive effects, 1&R
processes must meet basic requirements of “freedom”
and “fairness”. “Free and fair has become the catch-
phrase of UN officials, journalists, politicians and polit-
ical scientists alike (...) But what actually constitutes a
free and fair” referendum?”, ask Elklit and Svensson?8,
Since the Togoland independence referendum in 1956,
hundreds of elections and referendums have been
observed worldwide, intensifying the demand for
standardized assessment criteria. However, the devel-
opment of “checklists” has been hindered by disagree-
ment over what should be included.??

Basically, there is a common understanding that refer-
endum monitoring must relate to the whole process,
not merely to the events of the actual election
day/days. The preconditions for democratic referen-
dums must also not be ignored, leading Elklit and
Svensson to the following definitions30:

® Freedom contrasts with coercion. It deals primarily
with the “rules of the game”, such as the
legal/constitutional basis and the timing.

® Fairness means impartiality and involves consisten-
¢y (the unbiased application of rules) and reason-
ableness (the not-too-unequal distribution of rele-
vant resources among competitors).

In practice these definitions lead us to more concrete
monitoring parameters.

Freedom:

¢ The ability to initiate a referendum process.
Broad access - not restricted to governing majori-
ties - increases freedom.

* The binding/consultative effect of a decision.
Non-binding votes create potential for manipula-
tive actions.

* The risk of invalidation of a vote by turnout and
approval thresholds.

High turnout requirements of up to 50% have
undemocratic effects, as non- and ‘no’-voters are
counted together. Voter abstention is actually pro-
moted instead of avoided.

Fairness:

* The disclosure of donations and spending in a ref-
erendum campaign.
This is the first step; a second is to apply spending
limits; a third step is to introduce "affirmative
action” 3
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¢ The access to public media (broadcasters) ahead of
a referendum.
There should be voluntarily agreed standards of
fairness in the print media as well as free air
hours/minutes to designated campaign organisa-
tions in a referendum process.32

¢ The role of government and civil servants in a ref-
erendum debate.
This has been a major concern in recent EU acces-
sion referendums, where EU Commission members
regularly played a role in the debates.

The growing importance of initiatives and referendums
for the European integration process has led to an
increased interest in monitoring referendums in Europe
and to developing “European Referendum Standards”.
Think-tanks such as the Robert Schumann Foundation
in Paris33, as well as activist organisations such as
“Democracy International” and the “European Alliance
of EU-Critical Movements: TEAM"34 have developed
projects and criteria for assessing referendums. Official
bodies such as the EU Commission3> and the Council of
Europe3® have begun to discuss the creation of internal
European observation missions as well as proper refer-
endum standards. Other international monitoring
actors, which until now have concentrated on electoral
processes, are the International Institute for Democracy
and Electoral Assistance (IDEA) in Stockholm, the
United Nations Electoral Assistance Division and the
Democracy Agency ODHIR of the Organisation for
Security and Cooperation in Europe (OSCE).

For the Initiative & Referendum Institute Europe (IRI
Europe), assessing the current EU accession referen-
dums and developing European standards has
become a top priority, which is now being implement-
ed through the "IRl European Referendum
Monitoring Programme”. Key elements of this
Programme are conferences3’, reports and an IRI
Europe Referendum Monitoring Team.38

A first assessment of seven EU accession referendums
held between March and June 2003, in both their posi-
tive and negative aspects, is summarized in Table 3.

The overview shows the large diversity of precondi-
tions and institutional requirements in the seven
monitored countries. It is however possible to define
a number of shared positive and negative aspects,
which the referendums have in common:

+ The EU accession issue has been a top issue for
many years in all countries.
- For the same reason, however, the EU accession

issue cannot be compared directly with other
issues (such as the European constitution, for
example)

+ The referendum processes have acted as a mirror
for the countries concerned, showing more clearly
the political, economic and societal progress
achieved

- but also revealing the big problems which still
exist, such as the deep mistrust between elected
and electors in these countries (with the exception
of Malta).

+ In almost all cases, the outcome was decided by a
clear majority and a majority of the electorate
turned out for the vote, giving the frequently
rather discredited referendum tool a new boost
for the future and delivering a feeling of common
identity in these states.

- however, the legal and political conditions for
“free” and “fair” referendums are still not suffi-
ciently developed and require big improvements
ahead of the upcoming referendums.

There is finally a consensus between observers, pro-
moters and opponents of EU membership that the
existing I&R tools must not be abolished, but
improved. In cooperation with many cooperation
partners, IRl Europe will do its utmost to contribute
to such improvements.

Conclusions:

e I&R has great potential to deliver added value to
democracy such as greater legitimacy, transparen-
cy, public communication, mutual understanding
and, last but not least, integration of highly diver-
sified societies.

e Everything depends ultimately on the concrete
forms and practice, as the growing quantity of ref-
erendums alone says little about the quality of
these referendums.

¢ The EU accession referendums are a step forward,
as they were successful in the eyes of most people
in the new member states and all the referendums
did meet the — often very problematic - require-
ments for validity.
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TABLE 3 POSITIVE AND NEGATIVE ASPECTS OF SEVEN EU ACCESSION REFERENDUMS

Country Date/Result: yes | Main positive aspects Main negative aspects
Malta March §; ~  lssue well known and - no tegal rules of the game
53.6 % debated for many years - not-binding sutcome
- *Yes’ and ‘na’ sides have - almost non-gxistent [&R culture,
access to media but very strong two-party-system
- intense debate and public - both sides try to interpret result in
communication their own way
- Acceptance of result after - confirmation of referendum
confirmation at eleclions outcome only through elections
Slovenia March 23; - Relatively well established |- EU accession did not fit into any
89.6 % initiative & referendum legal form of referendum
traditions {including citizen- |-  parliatient, not legal framework,
initialed referendums) controls the process
- Parliament confinned de - unequal access 1o media
facto binding character - 50 %5 tumout guorum
before voting day
Hungary April 12; - Consultation process with - wery poor quality of debate by both
33.8% clectorate before the “ves' and ‘no’ sides
referendum {letter to all - disappointing turnout below 0%
households) {estimate was 60-70%)
- Website in 15 languageson |- prosecution of no-side by police
all relevant documents units (for use of swastika)
Lithuanta day 11; - Refatively well established |-  due to very liitle opposition to EU
9.1 % mitiative & referendum membership, critical aspects of EU
traditiens {including citizen- membership are almost unknown,
initiated referendums) which could increase dsk of public
- Fairness commission secures disillusion
equal access to media (7 hrs, |- private companies try to influgnce
free air time for yes and no) trmout by offering cheaper goods
- Almest no division in voting 0 vaters
berween urban areas and - 30% turnout quorem
countryside
Slovakia May 17; - First valid referendumn in - high mutual distrust between
02.5% modern Slovak history electorate and political elite
- self-critical assessment by - breach of laws on propaganda on
responsible officials after the referendum day
referendum on conduct; new |- govermmend not ceady 1o accept de
commission to improve [&R jure binding character of poll hefore
tools. the referendum
- no-side pramoted referendum
boycott
Foland June §; - constituiional changes ko - not clear what would have
77.5% extend voting time {to 2 happened if 50% turnout querur
days) and to make ELJ had not been mst
reterendums possible even - Pope (is he stll a Polish citizen™)
itt future agread before the used church institutions for yes-
Ljslt= propaganda
- lively and varied debate
- ne referendum boycoits
- demands to abolisk 50 %
turnout quorum after the
referendum
Czech June 4 - first referendum experience |-  almost non-existent I&R culture, no
fepublic 71.3% in Czech history tradition of participating even In
- binding character of the vote parliamentary elections
withaut any turnout - high mutual distrust between
requircments electorate and political elite (“do
- president did not appeal to not talk to communists” campaign)
bne side




The Convention’s gift: a Evropean Citizens’
Initiative

After half a century of European integration, a
Convention replaced the former secret diplomacy
between states in February 2002, bringing for the
very first time an air of transparency and parliamen-
tarian majority into European Treaty/Constitution-
making. Indeed, the Convention assembly offered the
possibility for everyone to follow the work, at least in
part, since the powerful presidium, with Valéry
Giscard d'Estaing as an even more powerful chairman,
did not meet in public.

The final result, presented on June 18 to the ltalian
EU presidency, immediately became the object of a
passionate Europe-wide debate — provoking highly
differing opinions. So the Economist asked where this
new text could be filed and wrote: “ There was
always a risk that the convention would not design a
particularly good constitution. What was harder to
imagine was that the convention would produce a
text which would worsen the very problems it had
been instructed to address. This is what it has some-
how contrived to do. In many ways the draft constitu-
tion, more than 200 pages long, makes the Union’s
constitutional architecture harder to understand than
it was before. That is an incredible feat”.#? Another
European newspaper, the Financial Times, was far
more positive in its judgment: the constitution was
"not perfect but more than we could have hoped
for”, and the paper argued that this text “could sow
the seeds of a much more federal Europe, where
issues such as foreign affairs and law and order are
decided on a European rather than a domestic basis
and where elections to the much-mocked European
parliament would be as important as any national
vote”.4! Even within the Convention Assembly, opin-
ions on the outcome were very divided: for Géran
Lennmarker (a Conservative Swedish parliament rep-
resentative) it is evident, that “there has been never
more democracy than now”.4? His Danish neighbour
Jens-Peter Bonde — one of the longest serving MEPs —
had a rather different final comment: * The transfer
of more decision making from member states to the
Union, concerning criminal justice matters and new
areas of domestic policy, will make the Union more
remote.”*3 Whereas one sees the giving of more
power to the common EU institutions as democratic
progress, the other argues exactly the contrary.
Neither of them has been especially concerned about
the right of citizens to participate politically at the
European level. Lennmarker even suggested at one

moment cancelling the article on participatory
democracy in the draft constitution.

Nevertheless, on the eve of the last Convention ses-
sion, a citizens’ initiative right was included in the
draft constitution, giving citizens for the very first time
in history a direct- democratic tool at the transnational
level. Reuters sent out this message early on June 13:

“EU-FUTURE, RTE, Datum: 13.6. 00:48, Forum winds up work on his-
toric EU constitution, by Gareth Jones, BRUSSELS, June 13 (Reuters)
— Under one of the final amendments accepted by Giscard, EU citi-
zens numbering at least one million spread across a “significant”
number of member states could petition the Commission to submit

a proposal on matters where they thought the Union should act.”

With this late adoption of a key demand by European
democracy NGOs, the Convention opened a small
window to transnational agenda-setting from below.
It was the fruit of long and arduous work.44

The demand for greater and more effective involve-
ment of citizens at the European level is not new.
Before the founding of the EU’s predecessor and the
final demise of the Coal and Steel Union, Charles de
Gaulle declared (in 1949):

"1 think that the organization of Europe has to proceed from
Europe itself. | consider that the start shall be given by a referen-

dum of all free Europeans.”4>

A referendum as the definitive founding act of a
political Europe! This is what the Italian European
federalist Altiero Spinelli imagined, when in 1964 he
proposed the creation of an EU constitution which
would have to be ratified by the people in a referen-
dum(s).?¢ The supporters of de Gaulle’s and Spinelli’s
ideas had to wait patiently until the time was ripe for
more transnational direct democracy: and that did
not happen until the end of the ‘80s.

Since 1988, the European Parliament or its Commission
have expressed support for the introduction of direct-
democratic elements at the European level in a series of
resolutions. The often vaguely formulated resolutions
refer to such ideas as: “a parallel strategy to allow the
popular will to express itself (...) by popular initiative ref-
erendum”#, and the introduction of EU-wide popular
consultations/opinion polls. In December 1993, the
Public Liberty and Domestic Affairs Commission
expressed its support for the introduction of a
“European legislative referendum”48, as well as the pos-
sibility of citizens’ ballots on “Community decisions”.*?
Such impulses from the European Parliament helped to
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ensure that in the run-up to and during the Amsterdam
governmental conference the possibility of introducing a
formal right of submission for EU citizens was discussed.
The then foreign ministers of both Austria (Schussel) and
Italy (Dini) proposed that 10 percent of the citizens in
Europe (with signatures from at least three countries)
could present a submission to the European Parliament
which this was obliged to consider. This proposal, which
was not backed at the governmental conference, did
not provide for a subsequent referendum. In relation to
the initiative rights which, under the present rules of the
EU, belong exclusively to the Commission, the Petitions
Committee has recently taken up the Schussel/Dini pro-
posal and argued for the current right of petition to be
upgraded into a right of submission.>°

After the dramatic changes of 1989 in Europe, NGOs
and academic circles began to show more interest in
the subject of transnational direct democracy. At more
than 20 European meetings over 10 years, the
European network organisation “Eurotopia”, founded
in May 1991, developed methods for involving citizens
in a European constitutional process, as well as the
first elements of direct democracy in such a constitu-
tion. The appointment of a European Convention was
already proposed in the mid-90s. A “double qualified
majority” was proposed for the founding referendum
on a European constitution: “The Constitution must
be accepted not only by a majority of all EU citizens,
but also by majorities of citizens in 4/5 of all EU mem-
ber states”.>! From 1994 onwards, in the run-up to
the Amsterdam governmental conference, numerous
European NGOs formed a European network under
the name of “Inter Citizens Conferences” (ICC): in the
so-called “Loccum Declaration”, they formulated a set
of democratic requirements for a European Charter of
Citizens' Rights. This included for the first time the
right of submission to the European Parliament.>2

In Germany in the late ‘90s, the activist NGO “Mehr
Demokratie” started to develop a European strategy
and concrete proposals. Within the NDDIE network
(Network Direct Democracy Initiatives in Europe),
which in 2002 changed its name to “democracy inter-
national”, a comprehensive set of I&R tools was elab-
orated, including a multi-stage right of initiative and
an obligatory referendum for alterations to treaties.>3
The draft proposals emphasised that a “constitution is
not a prerequisite for the establishment of direct-
democratic rights in the EU".

Together with the Dini/Schissel initiative proposal,
the various NGO contributions paved the way for a
debate inside and around the Convention on direct-

democratic elements in the future EU constitution.>*
Finally a whole package of initiative proposals was
launched in the Convention, including amendments
by Alain Lamassoure (EPP-ED, France), Johannes
Voggenhuber (Green/EFA-Austria), Josep Borell
Fontelles (PES - Spain), Sylvia-Yvonne Kaufmann (GUE
— Germany), Casper Einem (PES — Austria) and Jirgen
Meyer (PES — Germany).

The Meyer proposal, signed by 77 members> of the
Convention, and launched as I-46, part |, title VI

(CONV 724/03) on June 12, managed to break down
the last resistance in the Convention presidium and
contributed to the late and welcome breakthrough:

“Art I-46 (4 ): "Citizens of the Union have the right to request the
Commission”.

"“Citizens of the Union may request the Commission to submit any
appropriate proposal on matters on which they consider that a
legal act of the Union is required for the purpose of implementing
this Constitution. Further provisions that particularly regulate the
specific procedures and the numbers of signatures that have to be

gathered are to be laid down in a European law.56”

This last draft amendment built the foundation for
the final text in the constitution, presented by the
Convention Chairman Giscard on June 13:

“Citizens initiative — Art. 1-46.4

A significant number of citizens, not less than one million, coming
from a significant number of member states, may invite the
Commission to submit any appropriate proposal on matters where
citizens consider that a legal act of the Union is required for the
purpose of implementing this Constitution. A European law shall
determine the provisions regarding the specific procedures and

conditions required for such a citizens’ request.”

As with other promising elements in the Convention’s
draft constitution (working methods, incorporation of
the Charter of fundamental rights, increased trans-
parency in the functioning of the Council), the new
citizens' initiative right symbolises a departure from
the old-style European Union with closed debates,
horse-trading and narrow political considerations. In
terms of their actual content and in comparison with
established democratic polities (at local, regional and
national levels), these seem to be very modest steps.
Moreover, in October 2003 the governments of the
member states will take over the baton and it is any-
thing but sure in what shape the constitution will be
finally handed over to the parliaments and peoples of
Europe for ratification.
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In respect to the IGC, the very existence of the
European citizens' initiative could be threatened by
small member states®’, who may believe that “one mil-
lion signatures” are far too many for their own citizens
(the population of Malta is less than 400,000). This cri-
tique misjudges the aim and the proposed form of the
"initiative right”, as it is to be a device for transnation-
al citizens’ activities, and because the constitutional
provisions demand that the signatures come “from a
significant number of member states”. Another danger
is that proponents of 1&R will decry the new instru-
ment, as it will neither automatically trigger a lawmak-
ing process in the EU nor bring about a citizen-initiat-
ed referendum.>8 Thus, there is a risk that the achieve-
ment of art.46.4 could fall between two stools during
the IGC. “Governments”, stresses Heidi Hautala in a
contribution to “Transnational Democracy in the
Making”>?, “should not be left alone to deliberate on
the citizens’ right of initiative”.

For this reason it will be important to start a qualita-
tive debate on the “Citizens’ Initiative Right” and to
use the generally positive reception of the new instru-
ment in order develop it in a citizen-friendly manner,
as Victor Cuesta writes in an first IRl Europe assess-
ment of Art 46.4.50

In order to be able to place the new citizens’ initiative
into a realistic context of development, we have to
define what such a European initiative could deliver
and what not. Moreover, we have to list the most
important criteria which will be decisive for the suc-
cess of the new tool:

e The European citizens’ initiative (ECI) tool is very
different from popular initiative rights in countries
like Switzerland, Italy or Slovenia. The ECI cannot
trigger any referendums. Even the power to trig-
ger proper lawmaking will be filtered through the
EU Commission. This is the consequence of the par-
ticular structure of the EU, which limits the direct
initiative right to the Commission.

* As a step on the way from collective petitions,
which are an already frequently used citizens’
instrument in the EU, towards full rights to initiate
lawmaking and referendums, the ECI could, and
maybe also should, be directed through the
Parliament to the Commission. The EP could use its
informal right of initiative established in
Maastricht.

e The ECI will work as a statutory initiative without
the possibility of proposing changes to the EU con-
stitution. At the same time, it should be possible to
use the ECI also for non-legislative acts such as reg-

ulations and recommendations.

e In its initial form, there are very few other restric-
tions in the ECI (such as the exclusion of certain
issues or the form in which the initiative must be
presented). In terms of an international compari-
son of indirect citizen initiatives, the ECl is actually
rather user-friendly, requiring only 0.15% of the
signatures of the EU electorate.®’

* In respect of the territorial distribution of the sig-
natures, the Convention has specified that the sig-
natures must come from a “significant number of
states”. If the EU applies the so-called Massachu-
setts model (no more than 25% from one county),
then the signatories must come from at least five
different countries. This hurdle is important to
achieve the transnational dimension of the ECI.

The experience in a lot of countries is that I&R devices
do not work very well because their design is not
user-friendly, with high thresholds and the exclusion
of important issues from the process. For this reason,
it is very important to define and develop the legal
provisions for securing the functionality of the new
instrument. Using the IRl Europe Country Index on
Citizen lawmaking®2 and Victor Cuesta’s assessment in
“Transnational Democracy in the Making”, we have
attempted to make a first list of design elements, the
Convention proposals and possible developments.

In table 4:

As long as the ECl is highly dependent on the good-
will of the EU commission, some sort of “affirmative
action” will be necessary in order to build trust for
the new tool with the European electorate. This
means that the EU institutions (including the govern-
ments of the member states) must develop a positive
attitude to the new instrument in order promote it -
IRI Europe will assist them in doing so.
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TABLE 4 DEVELOPING THE EUROPEAN CITIZENS' INITIATIVE

Design element

Convention
proposal (Art. 46.4)

Possible development and
recommendations

ENTRY HURDLES
How many signatures of
clectors do I have to
collect in order to
launch an initiative?

* A significant number of
citizens, not less than one
million™”

1,000,000 signatures = .2 % of all residents
in the uture enlarged EU (480 miilion
inhabitants)

TIME LIMITS

How much time do I have to
collect these

sifmaiures?

“#A Furgpean law shall
determine the provisions
rezarding the specific
procedures”

3-16 months {in order to allow also the less
powerful actors to carry through an initialive
process),

[LIST OF EXCLUDED
ISSUES

How many political issues are
excluded from the
direct-democratic

decision making

* on matters where
citizens consider that a
legal act of the Union is
requited for the purpose
of implementing this
Constitution™

Nene. (As the European Citizens® Initiative
is limited to the Commission’s competences,
ro further exclugion of issues is advisable).

process?

TERRITORIAL * from a significant 5-8 states in order to promote the
DISTRIBUTION nurber of member states™ | transnational dimension of the indtiative
From how many member issues (the Massachusetts model makes the
stares must the requirement that no more than 25% of one

signatories come?
What i the maximum
share of signatures
from one country?

million signatures can come from any single
member state}.

COLLECTION AND
VERIFICATION OF
SIGNATURES

How can I collect the
signatures? ls there a
free collection of
signatures with
subsequent official
verification, or do
cilizens have 1o sign in
local authority offices
and/or under lagal
supervision?

“A Buropean law shall
determing the provisions
regarding the specific
procedures™

Coltlection of signawures should be as free as
possible, including ¢lectronic methods
(internet). Verification should be done by
member states® administrations by taking
random samples.

ROLE OF PARLIAMENT
The direct and indirect forms
of democracy aeed to

be linked up by having

the parliament debate

afl initiatives and

giving it the

possibility to present
counter-proposals

“may invite the
Commission™

European Parliament should have a role in
the European citizens® initiatlve process,
without however having the right to stop an
initiative.

INFORMING THE

* A European law shall

A registered citizens’ initiative should

ELECTORATE

A great deal of effort should
be made to ensure that
voters are properly
informed on the issues

and that these can be
adequately debated.

As an absolute

minimum, a voter

determine the provisions
recarding the specific
procedures”

receive some basic structural resources from
the EU to fulfil its mission. A verified and
valid citizen initiative should in addition gel
the resources to inform the whole EU
electorate on the [aw proposal.

pamphlct should be

provided

FORMAL “appropriate proposal” Draft European law.

REQUIREMENTS The initiative committee should have the
AND LEGAL STATUS OF right to withdraw the initiative (if, for
INITIATIVE example, the EP introduces legislation
COMMITTEE which partly meets the demand)




(5) The frospects for a Furope-wide constitutional
referendvm in 2004 /2005

On June 13 the Convention on the Future of Europe
not only adopted a draft constitution, including the
already famous Art 46.4. (citizens' initiative right), but
the assembly also took note of a resolution signed by
97 Convention members, alternates and observers,
demanding a Europe-wide constitutional referendum
on the same day as next year’s elections to the
European Parliament:

"We propose that the Convention recommends to the Inter-
Governmental Conference that the draft European Constitution be
approved not only by National Parliaments and the European
Parliament but also by the citizens of Europe in binding referen-
dums. These referendums should take place in accordance with the
constitutional provisions of the member states. They should be held
simultaneously on the same day, an option being the same day as
the European Parliament Elections in June 2004. Those member
states whose constitutions do not currently permit referendums are
called upon to hold at least consultative referendums. An informa-

tion campaign must be publicly funded.”®3

Like the “European Citizens' Initiative”, the “Europe-
wide Constitutional Referendum” proposal was part
of a comprehensive development and lobby effort
coordinated by IRl Europe and More
Democracy/democracy international within the
Convention and backed up by the “European
Referendum Campaign” in many countries. On June
13 the referendum resolution was not only signed by
97 Convention members from 26 countries, but also
by 120 non-governmental organizations from 25 dif-
ferent countries.®4

The strong support for the referendum resolution in
the Convention, including the chairman of the
Presidium Valéry Giscard d’Estaing and his deputy
Giuliano Amato, can be interpreted as a strong signal
to the EU member states in favour of extending the
power of ratification to the citizens. In contrast to the
explicitly drafted “Citizens’ Initiative” the “Europe-
wide Constitutional Referendum” (ECR) was only
"adopted” implicitly, as the Convention did not want
to interfere directly with the member states’ power of
deciding how EU Treaties are ratified.

Nevertheless, the call by the Convention and the
“European Referendum Campaign” has been heard -
also by the governments. Besides the three countries
which already have some tradition of treaty ratifica-
tion by the citizens (Denmark, Ireland and France),
the prime ministers of other member states without

such traditions — such as Portugal, Spain and
Luxembourg - have already announced constitutional
EU referendums:

"“It's desirable that the ratification of the next Union treaty be pre-
ceded by a national referendum that involves all Portuguese in this
debate and in this decision”, said Durao Barroso, the Prime Minister

of Portugal.®>

“José Maria Aznar quiere que la Constitucién Europea sea sometida
a referéndum en todos los paises de la Unién el mismo dia que se

celebren los comicios europeos: el 13 de junio de 2004."66

“In Luxemburg kénnen die Burger Uber die Europaische Verfassung
entscheiden. Nach einem Kabinettsbeschluss vom Freitag soll im
Verlauf des kommenden Jahres ein Referendum stattfinden. Damit
unterstreiche die Regierung, welche Bedeutung sie der
Europaischen Verfassung beimesse, sagte Ministerprasident Jean-

Claude Juncker.”®7

A second group of heads of governments have more
cautiously indicated the possibility of a constitutional
referendum in their countries next year, including
Austria, Belgium and Finland:

“Schussel machte am Rande des EU-Gipfels allerdings auch klar,
dass er sich nicht sperren wirde, wenn sich tatsachlich alle anderen

zu einer europaweiten Volksabstimmung bekennen wiirden” 8,

“De kans is echter klein dat er een volksraadpleging komt. Premier
Guy Verhofstadt kan enkel een referendum aanvaarden als alle lid-

staten daaraan deelnemen.”®9

“Vanhanen har foreslagit att Finland ordnar en folkomréstning om

EU:s nya grundlag”7®

A third group of political leaders has tried to exclude
the possibility of a constitutional referendum on
Europe in 2004/2005. This group includes the prime
ministers of Slovakia and Sweden and Britain’s chief
representative in the Convention:

“Our constitution clearly says that a referendum is needed only
when we enter a state formation”, Dzurinda said, adding that a
mandate had been given by the recent referendum on the EU

Treaty in Slovakia”.”!

“Den svenske statsminister, Géran Persson, sagde i dag, at der ikke
vil blive holdt nogen folkeafstemning i Sverige om den nye EU-for-

fatning, som nu er under udarbejdelse.”72

“Labour aims to kill off calls for a referendum on the future of the EU
by ensuring the forthcoming restructuring of Europe is mainly a tidy-

ing up-exercise, Britain’s chief negotiator, Peter Hain, predicted”.”3
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The readiness to take note of the referendum issue is
impressive. Political leaders have not traditionally
been keen to let the people decide, and thus to sur-
render political control to the citizens. And it is no
coincidence that in both Sweden and Britain, where
public opinion has forced a referendum on the Euro,
the governments are now trying by any means possi-
ble to avoid a constitutional EU referendum. The
same may be true for the new member states, as the
early ‘'no to a referendum’ statement of the Slovak
PM Dzurinda shows. Just a decade ago, all these
countries in which the people now have the opportu-
nity to make a major decision on Europe would still
have tried to enter the EU or the EU by decision of
parliament alone. Today’s Europe is fortunately differ-
ent: EU accession decisions by referendum have
become the norm; we can now witness how European
reform decisions by referendum are also about to
become the norm.

Few legal hurdles, big political challenges

As we have seen in part two of this survey (”40
Referendums on Europe”), only three member states
(Denmark, Ireland and France) have used the referen-
dum tool for the ratification of treaty reform. But
changing the treaty structure of the EU into a consti-
tutional one means that the new “Basic Law"” of the
EU becomes a natural issue for a referendum in many
more countries, where new constitutions and consti-
tutional amendments already have to be, or can be,
voted on by the citizens in referendums (Austria,
Estonia, Hungary, Italy, Latvia, Lithuania, Poland and
Slovenia).

For all the other states, what the German Federal
Bureau for Convention Issues already pointed out in
summer 2002 holds true:

“There are neither legal obligations to hold a referendum, nor are
there insurmountable legal obstacles in the way of citizens' refer-
endums: as a consequence the political room for manoeuvre is com-

pletely wide open”.74

The first IRl Europe assessment in November 2002 on
the prospects for constitutional referendums in the
member states revealed the following:

* in a majority of present and future member states
— 17 out of 25 — the prospects for participating in a
European referendum can be rated either “good”
or “very good”. Most of the countries in the “very
good” category are medium to small countries.

The Europe wide Constitutional Referendum 2004/2005

A=
S\

SWEDEN

RUSSIA

e the prospects in the large (in part ‘future’) mem-
ber states such as France, Germany, Great Britain,
Spain and Poland, are “average” to “good”. That
means: there are certain legal and/or political
problems, but these can be solved.

* however, in just three countries there are serious
legal and/or political problems in the way of a
European referendum: to this group belong the
founder country Belgium — and the two candidate
states Malta and Cyprus.”®

These findings were confirmed and complemented by
a study undertaken by the German NGO Mehr
Demokratie in June 2003.7¢ This report reveals that
many member states, especially former Soviet
republics like Lithuania, Latvia and Estonia, have
extremely high hurdles for delegating sovereignty to
supranational bodies. In Lithuania, for example,
Article 148.1 specifies a 75% approval quorum of the
electorate in a referendum for the delegation of sov-
ereignty, making such a decision totally unrealistic.””
For this reason, in Lithuania and in other countries
which are still suffering to a certain extent from the
trauma of totalitarianism - like Germany or the
Netherlands - new laws have been introduced or pro-
posed to make a “constitutional EU referendum” in
2004/2005 legally possible.”8

One cultural problem with the Convention/civil socie-
ty demand for a “Europe-wide Constitutional
Referendum” is the fact that no common transnation-
al standards for introducing or amending constitu-
tions yet exist. A recent study by IRI advisory board
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TABLE 5 CITIZEN INFLUENCE ON CONSTITUTION MAKING IN THE MEMBER STATES OF THE EUROPEAN UNION

Lovel of influencee i1s...

Countries

Methods to adopt & amend
constitution

..fairly strong

Denmark, Latvia, Malta,
Poland, Slovenia, Spaiu,
(Romania)

Parliament; Qualified majority
Referendum: Simple majority

LWJairly good

France

Parliament: Simple majority
Relerendum: Simple majority

.. rather modest

Awstria, Belgium, Cyprus,
Czech Republc, Estoma,
Finland, Germany, Grezce,
Hungary, Italy, Lithuania,
Luxembourg, Netherlands,

Parliament: Qualified Majority
Relerendum: Not required

Portugal, Slovakia(Bulgaria)

..Tather weak Britain, Sweden™

Parliament: Simple majority
Referendum: Not required

member Dag Anckar and his colleague Lauri Karvonen
at Abo Akademi (Finland) reveals the high diversity of
ways in which constitutions are amended.”® With the
help of the data in this study we can group the EU of
25 according to the degree of power citizens have in
constitution making (Table 5):

Table 5 offers an additional element of explanation
for our assessment of the prospects for a “Europe-
wide Constitutional Referendum” in the 25 member
states in 2004/2005. It is important to underline that a
“rather strong” influence on constitution-making
does not automatically lead to a constitutional EU ref-
erendum, as the political leadership may avoid calling
the adoption of the new treaty a constitution at all. It
is obvious that the extent to which the ratification
process for the new EU treaty/constitution will be the
subject of referendums will depend on the political
dynamics around the upcoming IGC and the level of
pressure such institutions as the Convention and the
EP, in partnership with European civic society, will be
able to produce. The task of IRI Europe in this process
will be to provide facts and assessments as well as
tools for developing European standards of constitu-
tion making for the people and by the people.

Before we finally look at possible design options for a
"Europe-wide Constitutional Referendum”, we will

first attempt to assess the current prospects for the
referendums to really take place in the 25 old and
new member states of the European Union in table 6.

We can now summarise the second IRl Europe assess-
ment on the prospects for referendums on the EU
constitution in the 25 member states of the European
Union:

e The overall picture is surprisingly stable. As in
November 2002, we can once again (July 2003)
forecast rather good referendum prospects in 17
out of 25 member states.8'

e Expressed as a percentage, the average probability
of referendums has risen 2% since November 2002
to 62%.

e Nevertheless, we can see a clear trend: in the larg-
er member states the referendum probability has
risen (with the exception of Britain),whereas in the
smaller member states there is a rather negative
trend (with the exception of Portugal and
Luxembourg). This may indicate that the bigger
member states are happier with the draft constitu-
tion than the smaller ones and, thus, that the gov-
ernments feel more able to let the citizens decide.

* One year before the planned EU constitutional ref-
erendums, the main “rising stars” on the referen-
dum sky are Luxembourg, Portugal and Spain.

The current IRl Europe Referendum Ranking List for the EU25:

1. Ireland 6 France 11. Slovakia

2. Denmark 7. Lithuania 12. Netherlands
3. Luxembourg 8. Finland 13. Austria

4. Portugal 9. Italy 14. Latvia

5. Spain 10. Germany 15. Slovenia

16. Hungary 21. Czech R.
17. Malta 22. Greece
18. Poland 23. Sweden
19. Belgium 24. Britain
20. Estonia 25. Cyprus
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TABLE 6: PROSPECTS FOR REFERENDUMS ON THE NEW EU TREATY/CONSTITUTION IN 2004/2005 (July 2003)

of the upcoming EU
accession referendum

* Roots of a well-developed
I&R system (1918-1939)

state prevails today

* If neighbours (Finland,
Latvia) fail to have a vote,
Estonia will not have
one either

Country Factors in favour of a Factors against a popular Probability | Probability | Trend
popular vote vote of popular | of popular | (Summer
vote vote 2003)
as % in a word
Austria * PM in favour if * Limited I&R tradition 60 % Open Unsure
referendum in all countries | * PM not in favour if not
* Opposition leader in all countries take part
favour
* EU referendum
experience
Belgium * PM in favour if * Almost no I&R tradition 50% Moderate Unsure
referendum in all or instruments
countries * PM not in favour if not
* Relatively strong I&R all countries take part
pressure groups
Britain * Growing use of I&R at * Despite devolution still 40 % Poor Negative
local and regional level one of Europe’s most
* Non-partisan pressure centralized countries
groups for constitutional * Labour government
referendum blocked by internal
* Active media campaign deadlock on Euro
in favour of a vote accession
Cyprus * Possibly combined * No I&R tradition or 30% Very poor Unsure
referendum on instruments
reunification and * Due to the long period
constitution without peace on the
* Support by Cypriot island: strong leaders,
Convention members weak citizens
Czech * Positive experience with * Only single experience 40% Poor Positive
Republic accession referendum, with national referendum
the first in Czech history * Well-established mistrust
* Support by Czech between elected and
Convention members electors
Denmark * Art. 20 in constitution * Parliament has possibility, 90% Sure Positive
demands mandatory by 4/5 majority, of
referendum for bigger avoiding referendum
changes to EU Treaty
* a popular vote confirmed
Estonia * Depends on the outcome * Nordic model of unitary 50% Moderate Unsure
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Country Factors in favour of a Factors against a popular Probability | Probability | Trend
popular vote vote of popular | of popular | (Summer
vote vote 2003)
as % in a word
Finland * PM and part of government | * Foreign Minister and 70 % Good Unsure
coalition in favour of an parts of government are
EU referendum against referendums on
* Growing importance of principle
pressure group for I&R * Very limited tradition of
elements in the Finnish citizen participation in
constitution international affairs
France * Political elite in favour * Political elite is not very 80 % Very good Positive
of having a referendum reliable in respect to
* Tradition of plebiscites making promises
on important * Very little pressure for
constitutional questions more I&R in civil society
Germany * Promoters in all political * Opponents in all political 60 % Open Positive
camps in favour of the camps to a constitutional
constitutional referendum referendum (including the
* Few fears of federal green Foreign minister)
structure of the EU * Historical
» Well-established regional misunderstandings used
I&R traditions as argument against
Greece » Government increasingly * Political culture of post 40 % Poor Positive
interested in participatory dictatorship mistrust in
democracy society
* Support by Greek * No relevant links to
Convention members ancient Athenian Agora
Hungary » Citizens groups can * EU accession not seen 60% Open Unsure
demand referendum by as a big success (low
initiative participation, poor debate)
* Important steps in * No pressure groups for
international politics are I&R reform in the country
ratified by referendum
(Constitution, NATO, EU)
Ireland * EC/EU Treaty reforms 100% Certain Positive
must be and have always
been ratified by binding
referendums
Italy * Broad support for an * Unfortunate 50% turnout 70% Good Negative
EU constitutional quorum, which has made
referendum in parliament 18 out of 53 referendums
and government since 1970 invalid
¢ Only country with EU (Law 352)
constitutional referendum * No referendum allowed
experience (1989 on a on international treaties
popular initiative!)
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Country Factors in favour of a Factors against a popular Probability | Probability | Trend
popular vote vote of popular | of popular | (Summer
vote vote 2003)
as % in a word
Latvia * Relatively strong * No support for European 60% Open Unsure
traditions of I&R referendum in Convention
(8 national votes) delegation
¢ Depends on the outcome * Depends on the outcome
of the upcoming EU of the upcoming EU
accession referendum accession referendum
Lithuania * Relatively strong * EU Constitution is seen 70% Good Positive
traditions of I&R as a very remote subject
(11 national votes) to Lithuanian society
* Positive experience with * Fear in the political elite
EU accession referendum of losing EU membership
again.
Luxembourg | * Government and * Small risk of revising the 90% Sure Positive
parliament have already referendum decision
decided to have a taken on June 27, 2003
referendum on the when the IGC result is
constitution known.
Malta  After a very hard fight * Very limited I&R tradition 60% Open Unsure
between the two and culture
dominant political * Small society with very
parties and another strong political parties
election, both sides
accepted the popular
decision
* Labour opposition in
favour of constitutional
vote, nationalist
government undecided
Netherlands | e Serious debate on a * One of the few countries 60% Open Positive
constitutional in the world without any
referendum between national referendum
parties in the parliament experience at all
* Growing importance of * Ruling rightist government
pressure group for against I&R
I&R elements in the
Dutch constitution
Poland * Positive experience * Uncertain support for 50% Moderate Positive

with EU accession
referendum

* Ready to play an
important role in the
Union

* Efforts to improve I&R
instruments in the
constitution

constitutional referendum
in government and
parliament

* Little public pressure for
a constitutional referendum
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Country Factors in favour of a Factors against a popular Probability | Probability | Trend
popular vote vote of popular | of popular | (Summer
vote vote 2003)
as % in a word
Portugal * PM and government * Little I&R tradition & 80 % Very good Positive
ready to hold an EU culture
referendum * Some risk of revising the
* Lessons from referendum decision taken
unsuccessful EU on June 27, 2003 when the
referendum attempts IGC result is known
in 1998
Slovakia * EU accession * PM Dzurinda thinks that 60% Open Positive
referendum conduct has EU accession is already
been criticised by both mandate for public EU
‘yes’ and ‘no’ sides constitution approval
* Right to launch an * Very large mistrust
initiative campaign for between politicians and
EU referendum citizens
(12% of electorate)
Slovenia * Relatively strong * EU issues do not really 60 % Open Unsure
traditions of I&R fit into legal I&R
(7 national votes since structures, this gives the
1991 parliament more control
* Possibility of launching * 50% turnout quorum
an optional referendum uncontested
with 40,000 signatures
Spain * Consensus in * PM Aznar not very 80% Very good Positive
government and reliable
parliament on having a * Risk of revising the
referendum on the referendum decision after
constitution the IGC
Sweden e Culture of fairness in * Ruling social democratic 40% Poor Unsure
referendum processes party against I&R on
e After EU accession, principle (exception:
Euro membership also EU commissioner
voted on by the people Wallstrom)
* Little understanding for
EU as a political
community
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Towards the bottom we regret to find Estonia,
Latvia, Britain and Sweden. But this is perhaps only
a temporary situation, as in all these countries ref-
erendums on Europe are scheduled for September
this year (but much later for Britain on the Euro).

Preliminary considerations on the design of a Europe-
wide referendum

Supposing that there will be a popular vote on the
new EU Treaty/Constitution in all 25 member states,
there are a few known facts and many unknown pos-
sibilities we should start to consider. As with other
electoral & referendum processes, in general the dem-
ocratic quality of such a super-referendum will be
dependent on the rules of the game (freedom-dimen-
sion) and the conduct of the referendum process (fair-
ness-dimension).

First the main fact. Since there is no legal basis for a
European referendum at the European level and since
the EU Convention has not proposed such a change in
law, a possible Europe-wide “Vote 2004"” will be held
on the basis of the laws of the member states.

European law is also founded on uniformity: de jure

the draft constitution will be rejected if only one ref-
erendum in a single member state produces a nega-

tive result.

So, a first important question is: What happens if the
majority of the voters in one member state say ‘'no’?

Here the Draft Constitution of the Convention has
included the following article for future revisions:

Article IV-7.4: Procedure for revising the Treaty estab-
lishing the Constitution

"If, two years after the signature of the Treaty establishing

the Constitution, four fifths of the Member States have ratified it
and one or more Member States have encountered difficulties in
proceeding with ratification, the matter shall be referred to the

European Council.”

This article implies that the revisions to Constitution
may be adopted and can enter into force even if up
to five member states fail to ratify. In such an event,
the European Council has to decide how to proceed.
There seem to be three possible options:

e The Council may decide that the “difficulties encountered” are
of a nature which may allow opt-out clauses and special

arrangements with the countries concerned, where a second EU

constitutional referendum may be held. This is the already well-
known practice after the Danish ‘No’ to the Maastricht Treaty in
1992, and the Irish rejection of Nice in 2001.

The European Council may also decide not to adopt the

Constitution at all and to continue with the Nice Treaty.

e The Heads of State and Government could, finally, decide to
establish an inner circle of the 20+ member states which have
ratified the constitution and to establish an outer group of
members (similar to the EEA Treaty for Norway, Iceland and

Liechtenstein).

It is still very hard to see the technical solutions to
these different “entry into force” options. For the
first time, however, the draft constitution opens the
possibility of treaty revisions by qualified majority.
Furthermore, the Convention’s draft Constitution also
provides for the very first time for a right of with-
drawal from the EU:

Article I-59: Voluntary withdrawal from the Union:

“Any Member State may decide to withdraw from the European
Union in accordance with its own constitutional requirements. This
Constitution shall cease to apply to the state in question from the

date of entry into force of the withdrawal agreement.”

The new withdrawal option makes it clear that the
European Union is an ‘intentional’ political communi-
ty. Furthermore, the option enables withdrawal from
the EU after failing, for example, to ratify a constitu-
tional amendment in a referendum.

Articles IV-7.4 (4/5 majority) and I-59 (withdrawal) of
the draft constitution do not provide any specific
instruments for a future European referendum, but
neither do they create any new hurdles for such a
popular vote in the EU.

As Jurgen Meyer and Sven Hélscheidt outline in an
article for “Transnational Democracy in the Making”,
there are three possible steps to a European
Referendum method?®2:

Step One: national referendums (in accordance with
their own requirements) on the constitution in as
many member states as possible on the same date
(the same day as the EP elections is proposed) = this
would be the Europe-wide EU constitutional referen-
dum recommended by the Convention/Civil Society
resolution.

Step Two: a Europe-wide referendum
(with simple majority, but held in accordance with the

requirements of the individual member states = simi-
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lar to system with the EP elections) in addition to the
country-by-country ratification, which may be done
by parliament or by popular vote = this would be a
mixture between a pan-European and a country-by-
country ratification process and would imply a double
(possibly even qualified) majority regime.

Step Three: a European referendum. In such a refer-
endum the votes would be counted twice. First, a
majority of all participants would be counted and
then a (possibly qualified) majority of the votes in the
member states = this model of double majority refer-
endums is well known in federal polities such as
Switzerland and Australia.®?

It is today not at all sure whether the EU constitution-
al referendum(s) in the next few years will even fulfil
the basic requirements of Step One: referendums in
all member states on the same day as the next EP
elections. In addition, there are countries like Britain,
where referendums on the same day as elections are
forbidden®. However, the very strong trend towards
more direct democracy by initiatives and referendums
offers an opportunity for developing the way towards
“fair” and "free"” referendums at the EU level as well.
As with popular votes within countries, consideration
should be given to the IRl Europe Referendum Draft
Checklist:

a) Legal & Constitutional Basis: Trigger function?
Binding/consultative? Quorums/thresholds?
Compulsory voting? Registration (citizens/non-citi-
zens)?

Secrecy of ballot? Appeal against the result? Counting
procedures?

Voting: how, where (post, e-voting)?

b) Timing: Who sets the date? 1 day or more?
Weekend, weekday?

Length of time between announcement & ballot day?
Referendum on same day as other votes/elections?
‘Domino effect’ on other countries? Designated time
period before another vote may be held on the same
subject?

¢) Financial rules: Spending limits? Disclosure?
‘Affirmative action’ to help underfunded campaigns?
Transparency in use of tax money?

d) Campaign rules: Managed by referendum commis-
sion or other independent body?

The role of the media: focused primarily on ‘latest
poll’, not debating the issues?

International interference? Role of government, civil

servants, political parties?
Do the rules enhance the culture & practice of democ-
racy?

At the end of this “IRI Europe Survey 2003 on how
the Initiative & Referendum process can contribute to
more and better European democracy” we would like
to make another proposal: as soon as the new
“European Citizens' Initiative” is in service, we should
use this tool to propose a well-designed “European
Initiative and Referendum Law”, including all the
basic instruments for making Europe a better and
more democratic place in the world. What Europe
now needs are crowds of interested citizens. But in
order to get these crowds dealing with Europe, we
first have to start a fight. A first such “peaceful” fight
can be the first Europe-wide referendum on the EU
constitution in 2004 or 2005!
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The geographical center of Europe (between the Ural and the Atlantic) is
situated on 25'19/54'54 . This is 25 kilometers north of the Lithuanian
capital Vilnius.

Algis Krupavicius made this statement at the IRl Europe Referendum
Monitoring conference in Svéty Jur (Slovak Republic) on June 21, 2003.
Professor Krupavicius’ assessment of the Lithuanian EU accession referen-
dum will be part of the forthcoming IRI Europe Referendum Monitoring
Reports, Amsterdam, 2003 and 2004.

Quoted by Dan O’Brien & Daniel Keohane, “Why Europe needs referen-
dums” in “Transnational Democracy in the Making”, IRl Europe,
Amsterdam, 2003.

ibid.

The UNDP figures are taken from: Marshall, Monthy G. and Jaggers,
Keith, Polity IV Project: Dataset Users Manual.April 2002. Weblink:
www.bsos.umd.edu/cidcm/inscr/polity

Countries such as the Russian Federation, Ukraine, Moldavia and Albania
are labelled “partly democratic” in the yearly index of democracy pub-
lished since 1972 by Freedom House. Weblink:
www.freedomhouse.org/ratings/index.htm

UNDP Report 2002, p.14.

For a detailed description of the instrument of recall used especially in
the USA, see. “The Recall Device” in “Direct Democracy: the politics of
initiative, referendum and recall”, by Thomas E. Cronin, 1989. p. 125 ff.
cf. the article: “The design of direct democracy - basic principles for eval-
uating sub-optimal procedures of citizenlawmaking”, in Gross, Andreas
and Kaufmann, Bruno, “IRI Europe Country Index of Citizenlawmaking”,
Amsterdam, 2002

In the USA, however, 1&R rights are still limited to regional, provincial
and municipal levels.

Between 1990 and 2000 the number of national referendums almost
doubled by comparison with the previous decade. Of the 405 document-
ed national referendums worldwide, 78 were in the Americas, 37 in
Africa, 26 in Asia and 16 in Oceania. Within Europe, citizens were able to
take a decision at the national level 248 times. Cf. the article: "A com-
parative study of Initiative and Referendum - a comparative evaluation
of I1&R in 32 European countries”, in “IRl Europe Country Index on
Citizenlawmaking 2002", Andreas Gross and Bruno Kaufmann,
Amsterdam, 2002.

The new law provides the option for binding referendums at the level of
neighbourhoods, municipalities and regions. There is still a debate
between the Senate and the National Assembly on the introduction of
turnout quorums.

Quoted by Peyrefitte Alain. C'etait de Gaulle.Fayard. Paris. 1994 in Hug,
Simon. “Voices of Europe. Citizens, Referendums, and European
Integration.” Rowman & Littlefield Publishers. Oxford. 2002.

Svensson, Palle. “The Danish Perspectives - six referendums on Europe”
in Kaufmann, Lamassoure, Meyer (Eds) “Transnational Democracy in the
Making”, IRI Europe, Amsterdam, 2003. Extract: “The 1915 constitution
introduced the obligatory referendum in Danish politics as a part of the
procedure for constitutional amendments. According to the 1915 consti-
tution an amendment proposal - when passed by Parliament and after-
wards by the newly elected Parliament - should be submitted to the vot-
ers for approval or rejection. An approval demanded a majority from the
participating voters and at least 45 per cent of the whole electorate to
cast their vote in favour of the Parliament’s decision on a new constitu-
tion. In principle the same procedure for constitutional amendments
holds today (article 88 of the constitution). However, the percentage
required for approving a constitutional amendment has in the 1953 con-
stitution been lowered to 40. The 1953 constitution introduced the facul-
tative referendum in Denmark. Article 42 in the 1953 constitution
describes the facultative law referendum, which states that one third of
the members of the Folketing can demand a passed bill to be submitted
to the voters for either approval or rejection. A rejection of the bill
requires a negative majority that comprises at least 30 per cent of the
electorate.”

In Switzerland there was also the option of questioning accession by
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31.

32.
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means of a facultative referendum. The government took the offensive
and were rewarded with a very clear majority.

To be added are: the separate referendum on EU accession in the Aland
Islands, which belong to Finland, but which have autonomous status; the
decision of the likewise autonomous Greenland to pull out of the EU;
and the referendums on Europe in the non-member states of Norway,
Switzerland and Liechtenstein.

The citizens of France, Norway and Liechtenstein have all voted twice. To
date, the following have all had a single referendum: Great Britain, Italy,
Austria, Finland, Sweden, the Aland Islands and Greenland

For a review cf. Turnout and electoral participation, by Richard Corbett
(www.corbett-euro.demon.co.uk/turnout.htm ) Since the introduction of
direct elections to the European Parliament, participation has slipped by
13% from 62% to 49%. However, the geographical bases of the two
average turnouts are only partly identical.

cf. “IRI Country Index on Citizenlawmaking 2002”, Andreas Gross and
Bruno Kaufmann.

Hug, Simon (2002). P. 44.

Between 1990 and 2000 the number of national referendums almost
doubled over the number for the previous decade. Of the 405 docu-
mented national referendums worldwide, 78 were in the Americas, 37 in
Africa, 26 in Asia and 16 in Oceania. The vast majority were in Europe -
248. cf. "IRI Country Index on Citizenlawmaking 2002".

“Obstacles to democracy have little to do with culture or religion, and
much more to do with the desire of those in power to maintain their
positions at any cost. This is neither a new phenomenon nor one con-
fined to any particular part of the world. People of all cultures value
their freedom of choice and feel the need to have a say in decisions
affecting their lives”. UNDP Report 2002, Human Development Report
2002, Deepening democracy in a fragmented world, Oxford University
Press, p.14

cf. Direct democracies for transition economies, Bruno Frey, 2002.
Collegium Budapest. Institute for Advanced Study project on “Honesty
and Trust”.

For a survey of the arguments and benefits cf. The process of democracy
and state-building, Rolf Buchi, University of Helsinki (working paper),
2002.

“What Direct Democracy has to offer to the European integration
process”. Statement by Andreas Gross, Vice-president of the Council of
Europe at the IRI conference in Berlin. cf. www.iri-europe.org

“Voices of Europe: Citizens, Referendums and European Integration”,
Simon Hug, Rowman and Littlefield Publishers Inc. 2002.

Benz, Matthias and Stutzer, Alois. “Are Voters Better Informed When
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2002.
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The Johns Hopkins
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Ibid., p.201.

Ibid, p.203.

In Sweden, the No-side in the September referendum on Euro accession
will receive some extra tax money for their campaign from the pro-Euro
government . The Swedish Foreign Ministry has published a booklet on
the design of useful elements around an accession referendum, such as
financial aid to both sides and non-partisan information
(http://www.utrikes.regeringen.se/fragor/eu/pdf/publicawareness.pdf).

In this respect the Referendum Unit of the UK Electoral Commission has
developed a comprehensive system of rules of conduct. Cf. electoralcom-
mission.org.uk.

The Robert Schuman Foundation does have a designated European
Elections & Referendum Monitoring Website with well updated reports
and articles: www.robert-schuman.org/anglais/oee/.

The Robert Schuman Foundation has a designated European Elections &
Referendum Monitoring Website with well updated reports and articles:
www.robert-schuman.org/anglais/oee/.

DG Justice and Home Affairs, JAI.A.5, Citizenship, Charter of
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Nagy, Marie; Nazare Pereira, Antonio; Severin, Adrian; Sivickas, Gintauta
Speroni, Francesco; Spini, Valdo; Styllanides, Evripides; The Earl of
Stockton, Alexander; Vassilou, Androula; Vella, George.

Observers: Du Granrut, Claude; Sigmund, Anne-Marie; Sepi, Mario.

The amendment w as delivered to the presidium with a explanation:
“The effect of the above proposal is to bring Europe closer to the peo-
ple, as Laeken recommended. It represents a large step in the democrati-
sation of the Union. It will extend the existing right of petition to a right
of the citizens to present legislative proposals to the Commission of the
EU. The Commission has then to decide whether it will take legislative
action or not. It is very important that the threshold for the signatures
that are to be gathered for the European Citizens’ Legislative Submission
is not too high. A high threshold interferes with the process and effec-
tively allows only powerful organizations the possibility of securing the
required signatures.”

In the Commiission for European Affairs of the Finnish parliament (“stora
utskottet”) such concerns have already be formulated.

In the d-europe newsgroup a DD activist from Bulgaria wrote that “I
would vote “No” to the draft constitution because | don’ t see real par-
ticipatory rights in there but only a right to beg. The participatory
democracy granted by the founding fathers is reduced to participation
ONLY in exchange of views, dialogue and consultations but NOT in deci-
sion-making ....."

Hautala, Heidi. “From the petition to the initiative”, in Kaufmann et al.
“Transnational Democracy in the Making”

Cuesta, Victor. “Guide to the future European Citizen Initiative” in
Kaufmann et al. “Transnational Democracy in the Making”, 2003.
Cuestas comparison shows that indirect initiatives require a bigger por-
tion of the electorate in most countries: Latvia 10%, Lithuania 1.47%,
Austria 1.23%, Poland 0,25%, European Union 0,15%, Italy 0,08%.

Gross & Kaufmann, “IRI Europe Country Index on Citizenlawmaking”,
Amsterdam, 2002, p. 5f.

The text of the resolution was submitted to the Convention presidium as
“Contribution 291" by Alain Lamassoure and 36 other Convention mem-
bers, alternates and observers on March 31, 2003.

For a detailed description of these efforts see Thomas Rupp’s articles on
the European Referendum Campaign in “Transnational Democracy in the
Making”.

“Portugal PM calls for referendum on EU charter”, Reuters, June 12,
2003.

“Aznar quiere someter a referéndum en los comicios europeos la
Constitucion de la UE”, ABC, Madrid, April 12, 2003. (“José Maria Aznar
wants the European Constitution to be submitted to referendum in all
the EU countries on the same day as the next EP elections: 13 June 2004")
“Luxemburger sollen Gber EU-Verfassung abstimmen”, Associated Press,
June 27, 2003. (“In Luxembourg, the citizens will be able to decide on
the European Constitution. The Cabinet decided on Friday that a refer-
endum should be held sometime in the coming year. Prime Minister
Jean-Claude Juncker said that this demonstrated how much importance
the government attached to the European Constitution”).
"EU-Verfassung: Konflikt um Volksabstimmung”, Die Presse, Wien, June
24, 2003. (“Schussel indicated during the EU Summit that he would not
oppose it, if everyone else were to support a Europe-wide referendum®”).
“Lidstaten morrelen aan ontwerp Europese grondwet”, De Morgen,
June 21, 2003.

"En skarp men farglos doldis”, Hufvudstadsbladet, Helsinki, June 25,
2003.

“Dzurinda: Referendum on Constitution not necessary”, News Agency of
the Slovak Republic, Bratislava, June 20, 2003.

“Persson: Ingen svensk folkeafstemning om EU-forfatning”, Berlingske
Tidende, Kgbenhavn, May 27, 2003.

“Hain plays down any poll on EU future”, The Guardian, May 14, 2003.
Report on the prospects for a European Referendum (draft); Office of
the German Parliament.

Hautala, Kaufmann and Wallis: “The European Referendum Challenge”,
IRI Europe, 2002, Amsterdam, p.15
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Efler, Michael. “Volksentscheid Uber die EU-Verfassung —
Verfassungsrechtliche Vorschriften und politische Situation in den
Mitglieds- und Beitrittslandern”. Mehr Demokratie, Berlin, 2003.
(www.mehr-demokratie.de/bu/-pdf/studie_eu-ve.pdf). The “Mehr
Demokratie” report is based on research by Marian Zdeb at democracy
international: “Study of constitutional conditions and probability of ref-
erendums on the EU constitution in 25 European countries”, democracy
international, Frankfurt, 2003. www.european-referendum.org/back-
ground/refsum.html.

“The provision of Article 1 that the State of Lithuania is an independent
democratic republic may only be amended by a referendum in which at
least three-fourths of the electorate of Lithuania vote in favor thereof”,
see Krupavicius, Algis, Country Report “Lithuania” in “Transnational
Democracy in the Making”.

In Germany such a proposal has been launched by the liberal group, pro-
posing a special law for the constitutional EU referendum. Cf. Deutscher
Bundestag, Drucksache 15/1112.

Anckar, Dag and Karvonen, Lauri. “Constitutional Amendments methods
in the democracies of the world"”. Turku University, 2003.

However, in the Swedish case the two following parliaments need a sim-
ple majority to amend the constitution, giving the citizens an opportuni-
ty for control at the elections.

This result is not only confirmed by the Mehr Demokratie/democracy
international study quoted, but also by an assessment published by Time
Magazine (June 1, 2003).

Meyer, Jurgen and Holscheidt, Sven. “Three ways to organize a Europe-
wide constitutional referendum”, in “Transnational Democracy in the
Making”.

Andreas Gross proposes in his contribution to “Transnational Democracy
in the Making” to establish the following double majority requirement
in a Europe-wide referendum: simple majority of the voters, 2/3 majority
of the member states.

For an overview of the reasons for/against having referendums com-
bined with elections see Nigel Smith’s contribution to “Transnational
Democracy in the Making”.
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The Initiative & Referendum Institute

Europe presents

A Evropean Union closer to its Citizens

including

e The resolution for a Europe-wide Constitutional
Referendum
e The article for a European Citizens’ Initiative

At its last sitting on July 18, 2003 the European
Convention approved the inclusion of an article on a
citizens' initiative right in the draft European
Constitution. A minimum of 1 million citizens from a
minimum number of member states (the suggested
number is 8) would have the right to present a leg-
islative initiative to the European Commission.

Art. 1-46.4: Citizens’ initiative

A significant number of citizens, not less than one
million, coming from a significant number of member
states, may invite the Commission to submit any
appropriate proposal on matters where citizens con-
sider that a legal act of the Union is required for the
purpose of implementing this Constitution. A
European law shall determine the provisions regard-
ing the specific procedures and conditions required
for such a citizen’s request.

The Adoption of the article on direct democracy came
after months of effort. The Initiative and Referendum
Institute Europe (based in Amsterdam) had proposed
the setting up of a working group on citizens’ rights
at the beginning of the Convention’s work (and had
co-ordinated the group - led by the Conservative
French representative Alain Lamassourre and the
German Social-Democrat representative Jiirgen Meyer
— together with the German NGO “More Democracy”
since January of this year (2003). The proposals devel-
oped by the working group for a Europe-wide consti-
tutional referendum and for a European initiative
right had been supported by more than 100 EU and
national parliamentarians in the Convention, but had
initially been strongly rejected by the presidium.

A campaign by more than 120 NGOs - coordinated by

“Democracy International” - and committed lobbying
by many Convention members finally produced a
weight of pressure which the presidium could not
resist. The introduction of an EU citizens' initiative
right represents an important first real breakthrough
for direct democracy at the European level.

At the same Convention session a resolution of almost
100 Convention members was presented, proposing a
Europe-wide constitutional referendum at the same
time as the next European parliament elections in
June 2004.

Resolution: Referendum on the European
constitution

We propose that the Convention recommends to the
Inter-Governmental Conference that the draft
European Constitution be approved not only by
National Parliaments and the European Parliament
but also by the citizens of Europe in binding referen-
dums. These referendums should take place in accor-
dance with the constitutional provisions of the mem-
ber states. They should be held simultaneously on the
same day, an option being the same day as the
European Parliament Elections in June 2004. Those
member states whose constitutions do not currently
permit referendums are called upon to hold at least
consultative referendums. An information campaign
must be publicly funded.

With the adoption of the article for “the European
Initiative Right” and the presentation of the resolu-
tion for a “Europe-wide Constitutional Referendum”
the Convention has achieved a part of the task it was
given by the heads of state and government in
December 2002. The Laeken Declaration recognised
the need to bring Europe closer to the people and
gave the impetus for the Convention on the Future of
Europe.
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Now it will be extremely important that the practical
procedures for the implementation of the proposed
EU citizens’ constitutional rights are designed in a ‘cit-
izen-friendly’ manner. The Initiative and Referendum
Institute Europe is contributing to this work by pro-
ducing the comprehensive "European Referendum
Reader - Transnational Democracy in the Making”,

a 250-page documentation of the Convention process
and the EU accession referendums edited by Bruno
Kaufmann, Alain Lamassoure and Jirgen Meyer (with
a Foreword by Giuliano Amato). IRl Europe is also
developing a designated “European Referendum
Monitoring Website” including updated materials on
the further constitutional negotiations at the Inter
Governmental Conference as well as debates and pro-
ceedings within EU institutions, member states and
NGOs. Finally, IRl Europe is organizing “European
Referendum Workshops” in many parts of Europe,
where experts and citizens can meet to make use of
the new windows of opportunity delivered by the
Convention.

You (and your organization) are most welcome to
join/support the work towards “a European Union
closer to its citizens!

Our work is in cooperation with the following part-
ners: Mehr Demokratie, Democracy International,
Europahaus Burgenland, Agora, Initiative &
Referendum Institute America, Green/European Free
Alliance Group in the European Parliament, European
Liberal Democrats, Party of European Socialist,
European Popular Party, EU Observer, The Swedish
Center for Business and Policy Studies, Abo Akademi,
Aarhus University, Kaunas University, Latvian Center
for Human Rights, Tartu University, The European
Policy Centre, TEAM Alliance, Union of European
Federalists, Europe 2020, Forum Civic per una
Constitucio Europea, EP Representation Office in
Barcelona, Demopunkt Net, Referendum Unit of the
Electoral Commission, Permanent Forum of Civil
Society, Swiss Foreign Department, Convention Task
Force in the European Parliament, European
Commission, Directorate-General for Education and
Culture, Ainova.

More information at www.iri-europe.org,
info@iri-europe.org, Phone +31 20 427 50 91,
Fax +31 20 420 77 59. Initiative & Referendum
Institute Europe, Entrepotdok 19 A, NL-1018
AD Amsterdam

46 Transnational Democracy in the making



A rollercoaster ride towards transnational

democracy

Michael Efler tells the story of how the Furopean Citizens Initiative found its way into the EU Constitution.

The inclusion of the citizens' initiative in the draft
constitution is a great success for all those who were
involved in the campaign. It was the first time that
people from different European countries lobbied for
direct democracy during a reform of the European
treaties and so it was somewhat surprising that this
first effort was successful.

Step one: paving the way

From March 2002 to November 2002 our work was
concentrated on discussing our concrete proposals
and on individual meetings with Convention mem-
bers. At the end of March, IRI Europe founded a net-
work of interested Convention members and NGOs.
The report "Voices of Europe — the growing impor-
tance of Initiatives and Referendums in the European
integration process” was sent to all Convention mem-
bers, MEPs and national parliaments. A conference
organized by IRl Europe in mid-September brought
together almost 100 hundred participants from 20
countries and demonstrated the growing and broad
interest in the issue. After much deliberation, we
decided to push for two ideas: first (also the first pri-
ority), a referendum on the European constitution;
and second, the introduction of far-reaching elements
of direct democracy (a right of citizens' initiative
including citizens' referendums and obligatory refer-
endums for constitutional amendments). Our strategy
was not to reduce our demands at the beginning. It is
interesting to note that in our first discussions, espe-
cially with MEPs, there was broad support for a
Europe-wide referendum on the upcoming constitu-
tion regardless of the legal constraints (such a refer-
endum would have required a prior amendment of
Art. 48 of the European Union Treaty before adopting
the new constitution, and that requires unanimity).
We faced strong opposition to our proposal for
national referendums in every member state on the
same day, which we considered from the outset as the
only legally possible and politically feasible way. But
we stuck to our ideas, because we saw that some
MEPs especially held a totally unrealistic and some-
times ideological view of that issue. Some of them

look at the constitutional process from a solely
European perspective and ignore legal, political and
logical barriers.

Step two: the breakthrough dinner

In December 2002 we wrote two short articles for the
draft constitution (amendments) and we decided to
initiate a working process within the Convention. But
how could we do that as a couple of small NGOs
(More Democracy/democracy international, IRI
Europe)? So we tried to find co-inviters for a working
dinner in the European Parliament scheduled for Jan.
20. And we got support from nearly all the political
groups: Heidi Hautala (Greens, Finland, MEP), Diana
Wallis (Liberal, UK, MEP), Prof. Jirgen Meyer (Social
Democrat, Germany, Convention member) and Alain
Lamassoure (EPP, France, Convention member) agreed
to be co-inviters, in addition to Bruno Kaufmann for
the Initiative & Referendum Institute Europe and
myself for More Democracy and Democracy
International. This working dinner was a great success
and in retrospect the breakthrough for our efforts.
More than 10 Convention members from several dif-
ferent countries and from all the political groups
attended the meeting; a lot more showed their inter-
est by e-mail. Both federalists and EU-sceptics were
represented. The atmosphere was very focussed. After
introductions by Andreas Gross (Vice-President,
Council of Europe), Bruno Kaufmann (IRl Europe) and
myself, a profound discussion took place. The referen-
dum on the European constitution was at the centre
of the debate whilst the initiative process played only
a minor role even in our own contributions. All but
one speaker (a Convention member from Portugal)
spoke in favour of a referendum. At the end of this
meeting it was agreed that John Gormley, an alter-
nate Convention member and leader of the Irish
Green party, would draw up concrete draft texts for
the referendum and the direct democracy ideas to be
discussed at another meeting.
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Step three: an “informal” working group surpris-
es the Convention

Two meetings were needed to reach agreement on a
text on the referendum. The only concession we had
to make was that in those countries whose constitu-
tions currently do not allow referendums at least con-
sultative referendums should be held. Our original
aim was to encourage these countries (such as
Germany) to change their constitutions to allow bind-
ing referendums. But with regard to the second text
we were unable to reach a consensus. Some favoured
creating high thresholds for citizens' initiatives, others
didn’t want to interfere with the European
Commission’s exclusive right of legislative initiative
and we suggested only covering the basic principles
and instruments of direct democracy, in order to
avoid complicated debates on procedures and num-
bers. At the end of that meeting (on 27 February),
only 5 minutes were left to discuss these differences —
impossible to reach a consensus. It was not clear
either who should be responsible for coordinating the
whole process and especially for collecting signatures
in the Convention. We discussed these problems and
decided to coordinate the process ourselves in close
cooperation with Jirgen Meyer and Alain
Lamassoure. We started collecting signatures among
the Convention members that day. It was very unusu-
al for members of NGOs to collect the signatures of
elected representatives, but no-one questioned our
right to do so and we felt obliged to fight for our
ideas and for the agreed text. We left Brussels on
Friday, 28th February, with 8 signatories for the refer-
endum proposal.

But how to proceed with the citizens” legislation?
After nearly one month of discussions with individual
Convention members, we decided to seek support for
a text that introduced the instruments of the citizens’
initiative, citizens” referendum and an obligatory ref-
erendum only in the case of constitutional or treaty
amendments, without specifying the procedure, the
majority requirements or the number of signatures
that had to be collected. When we started to push for
our second text we had already collected 33 signa-
tures for the referendum - most of them at the
Convention meeting on March 17-18 which six of us
attended, and some by the federalist intergroup in
the Convention. Between the meetings we distributed
our text to a lot of Convention members by e-mail
and fax and phoned them over and over and over
again... It was a very hard and sometimes frustrating
job because it was much easier to contact the politi-

cians directly in Brussels, but on the other hand it was
not possible to contact them all directly. On 31st
March Alain Lamassoure sent the referendum text —
signed by 37 members, alternates and observers - as a
contribution to the Convention secretariat. At that
time we had only 3 signatories for the second text.

Step four: what kind of “democratic life in the
Evropean Union”?

At the Convention meeting on 3rd-4th April, we col-
lected signatures for the first time for both proposals.
At a very well attended press conference with Alain
Lamassoure, Jirgen Meyer, Bruno Kaufmann and
myself we presented the referendum text to the
European media. After that meeting we had 65 signa-
tories for the referendum and 8 for the citizens’ legis-
lation. At that meeting the presidium of the
Convention published its first draft Art. 34 (principle
of participatory democracy). It was a big disappoint-
ment for us - absolutely no mention of direct democ-
racy, only structured dialogues with the so-called rep-
resentative organisations and civil society. There was
only one week left to submit amendments to the pre-
sidium, but after analysing the existing amendments
(four or five were going in our direction) we agreed
to continue the gathering of signatures until a much
more impressive number of supporters is gained.

The next Convention plenary on 24th-25th April was
very important for us as well. Jirgen Meyer presented
both proposals in the meeting of the social democrat
Convention members and gained a lot of support. At
the plenary discussion on the so-called "democratic
life of the Union”, a lot of members spoke in favour
of a referendum and of elements of direct democracy
in the constitution. At the end of the debate, Giscard
indicated that he would test the referendum idea in
the presidium. We left Brussels with 75 and 26 signa-
tories respectively.

The following two Convention meetings, on 15th-
16th and 30th-31st May, were characterized by a
growing dissatisfaction with the work of the presidi-
um. A lot of the proposed amendments had not even
been considered, on key issues such as the institutions
there were still no texts and the end of the
Convention’s scheduled work was coming closer and
closer. It became more and more difficult to find
more signatories for the referendum, because we had
already discussed with most of the Convention mem-
bers (sometimes we felt like Convention members as
well). At the second plenary meeting in May we
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finalised the gathering of signatures. We distributed
more than 700 leaflets with the slogan "Last call for
referendum” with the help of some Belgian and
Dutch activists. We finished our work with 93 and 43
signatories. Alain Lamassoure and Jirgen Meyer
agreed to submit the texts to the presidium the fol-
lowing week.

Step five: High noon in the presidium

In the first week of June we got clear indications
from members of the presidium and other
Convention members that our far-reaching text on
direct democracy would not achieve a consensus in
the presidium (not a great surprise to us) and we
agreed with Jirgen Meyer to formulate a compro-
mise text that would give citizens the right to present
proposals to the European Commission, which would
then have to decide whether to take legislative action
or not. This is a very small first step in the right direc-
tion, but it should not be underestimated. It is a citi-
zens' initiative right similar to that which exists in
Austria and which is very often used by the people.
The Convention plenary on 5th-6th June was a roller-
coaster that | will never forget. First we received the
information that a huge majority of the national par-
liament delegates in the Convention had accepted
the compromise text and that Jirgen Meyer had
gathered more than 30 new signatures for the new
text. At the end it was signed by 72 Convention mem-
bers. In a consultation with the national parliamen-
tarians, President Giscard announced to our total sur-
prise that he was in favour of the citizens” initiative
and that the presidium would find a way of endors-
ing it. Totally happy and full of optimism we went to
the Place du Luxembourg in front of the European
Parliament and had some drinks. Then we met a
member of the presidium who told us that the presid-
ium had just rejected the proposal by a huge majority
and that Giscard was not present at that meeting.
The trip back to Berlin was a very sad one indeed ...

After some days of feeling quite depressed, | called
Jirgen Meyer and told him about the latest develop-
ments. We agreed not to give up and to try to get a
different decision in the presidium. Democracy
International activists sent hundreds of e-mails to the
presidium members; | sent faxes to all of them, too,
and in Brussels on 12th June we used our last oppor-
tunity to “catch” some of them for a direct discussion.
After several meetings of the presidium and two joint
meetings of the European parliament and national
parliament delegates they agreed a joint position on

"last minute amendments” of the draft constitution.
One of these seven points was the introduction of the
citizens' initiative. The last presidium meeting took
place at 3.00 pm on 12th June, and the results were
presented by Giscard at 7.00 p.m. in the great plenary
room of the European parliament. At that point of
time we had absolutely no idea what the presidium
had decided. We were all very glad when we heard
Giscard speaking about the citizens” initiative and
stating that the presidium had included the proposal
in the draft constitution (leaving open the fixing of
the concrete procedure by a European law).

Next steps: many hurdles ahead

There are still several hurdles to be jumped before
Europe-wide citizens’ initiatives are really possible.
Firstly, the Intergovernmental conference must con-
cern itself with the draft constitution. This will hap-
pen beginning in October 2003. Then the draft consti-
tution must be ratified by the member states, be it by
popular vote or by vote of parliament. This can take
until 2005, so that the constitution might possibly
enter into force on 1.1.2006. Parallel to the ratifica-
tion process we will try to discuss with positive-mind-
ed MEPs, as well as with members of the European
Commission, the draft of a European law that imple-
ments Art. I-46 (4) of the constitution, so that this can
be decided on as soon as possible after the entry into
force of the constitution..

Michael Efler is in charge of European affairs for the
German NGO More Democracy. He took part in the
campaign from the beginning of the Conventions’
work to the end. michael.efler@mehr-demokratie.de

”Mly very special thanks go to Convention members Professor Juergen Meyer
and Alain Lamassoure, who worked consistently and eloquently for more
direct democracy, and to their assistants Hans Rubbel and Anne-Catherine de
Bruchard. Likewise Heiko Dittmer of the Belgian organization WIT and
Carsten Berg and Lars Bosselmann of More Democracy, without whose sup-
port this success would not have been possible. Very important too was the
good co-operation with Democracy International (thanks to Thomas Rupp
and Ronald Pabst) and the Initiative & Referendum Institute Europe (thanks
to Bruno Kaufmann, Arjen Nijeboer and Paul Carline). Last but not least a
very special thanks to Henrik Dahlsson for his practical and indispensable
assistance.” M.E.
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Checkpoint Citizen — The case for direct

democracy

Andreas Gross and Bruno Kavfmann insist that the time has come to introduce direct democracy into

EU decision-making.

Direct democracy is much more than just another ref-
erendum: both are vastly underestimated by most of
the European political class, as can be illustrated by
the way this political class is dealing with the
“European Constitution”. Violence is also the antithe-
sis of democracy. It is not a surprise, therefore, that
times of warfare do not help to strengthen and deep-
en the development of democracy.

This seems to us one of the main reasons why the
never-ending process of democratisation - one of the
great projects of the 19th century - stagnated so
markedly in the 20th century. The two world wars
and the Cold War did not favour the establishment of
democracies and where they were established they
did not develop very far.

In both respects times changed only in the last decade
of the 20th century: more countries became democra-
cies and democracy started to mean more than an
election every now and then. Back in 1980, only 46%
of the world's population in 54 states were living in
countries with fundamental democratic rights. By the
year 2000 these figures had increased remarkably - to
68% of the world population living in 129 of the 190
UN member-states.

The dynamic of democratisation also underwent qual-
itative changes: in Central and Eastern Europe, most
of the 30 new national constitutions were enacted by
national referendums. More democracy and better
democracy does not mean more elections, but a more
direct, substantial and differentiated involvement of
citizens in political decision-making. That is why the
number of national referendums in the 1990s was
more than triple the number of referendums in the
1980s: of the 405 national referendums worldwide
between 1990 and 2000, 248 were held in Europe and
more than 10% of these concerned questions around
the European integration process.

The year of paradox

This year the world will face a paradox. At the same
time as another war is in the making, direct democra-
cy will be practised as never before. Several dozen
referendums are timetabled in 13 different countries
this year and many of them concern the European
integration process and the reintegration of old
European nations into the new European integration
process. But the question remains: What will shape
the future of transnational politics and European
political culture more: the war in the Middle East, or
the unique European experiences in direct-democratic
citizen participation?

In this highly controversial context the European
Union has an important role to play. And it has to be
more serious and precise and perhaps also self-critical
when it comes to constitution making, referendums
and direct democracy.

The European Union should not forget that the first
and oldest European institution, the Council of
Europe, was founded in 1949 with the ambition of cre-
ating a trans-European parliamentary assembly which
should become the constitution-making body for
Europe. The Cold War thwarted this great ambition of
establishing transnational democracy. 13 years after
the end of the Cold War, the ambition is back and the
context is much more encouraging, European integra-
tion already has a successful history - but the readiness
of the elites to integrate citizens in their transnational
polity and policy making is still surprisingly low.

The reluctance of the elites

On the one hand we have the Convention method as a
further step in the right direction, learning the lessons
of the not very fruitful Intergovernmental Conferences
of the past, where important decisions were taken by
a handful of exhausted Prime Ministers at four o’clock
in the morning. The other lesson of the recent history
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of European integration is that the citizens themselves
must have a say. When the Irish voted for the second
time last October on the Nice Treaty, this was the 30th
occasion since 1972 of a national referendum on
Europe. Twenty of these referendums took place with-
in the last decade. And the evidence is that Europeans
like the instrument of direct democracy.

Despite this, the European political elites are still reluc-
tant. You can observe this in the Convention, but more
so in the national political classes and even in the
European Parliament. For decades it was impossible to
argue in favour of a European constitution: the need
for a real European constitution was ignored. This has
changed dramatically in the last two years. But now
one gets the impression that the whole issue of the
constitution has been reduced to an instrument of
public relations and has not been understood as a way
of bringing the people back into the European inte-
gration process and giving it a new basis of legitimacy.

The reason for this banalisation of the concept of the
European constitution is this: the elites do not accept
the fact that since the French revolution every consti-
tution is an agreement between citizens and that
therefore you cannot make a constitution without
involving the citizens. Trying to do this would be as
utopian as the idea that one could go for a swim
without becoming wet.

If one agrees that we have to have a European
Constitution and that this is not possible without the
positive support of the majority of the people in
Europe and of a majority of states, then in consider-
ing how to organise such constitutional referendums
one has to face up to the fundamental weakness
underlying the Convention: it can only propose such
procedures to the IGC, it cannot impose them on the
EU Member States. Both the Convention and the nec-
essary constitutional referendums (with the exception
of the few countries in which major amendments to
the EU Treaties have in law to be approved by the
electorate) are still operating in legal and political
vacuums. The de facto power of both instruments is
greater - but it is still not great enough.

Referendums are about communication

We see two ways out of this dilemma. You either
admit that the making of a real European constitution
is not for now and you therefore have to convince the
IGC to incorporate into the new treaty the require-
ment for a third Convention with this specific aim (this

option may be both too realistic and too modest,
especially for the present Convention members).

Or you introduce the right of tens of millions of
Europeans to ask for a real constitutional convention:
an even greater challenge. The Convention would
have to mobilise people in order to put the IGC under
such pressure from below that it would be forced to
organise a European referendum on the draft
European constitution prepared by the Convention.

A modified second option would be that the IGC
would decide to first consult the people of Europe on
the Convention’s draft, subsequently allow the
Convention to integrate the different critiques and
new ideas, and then organise the Europe-wide refer-
endum with a double qualified majority requirement.

And of course: if you agree that there must be a refer-
endum on the new European constitution to bring the
people back into the process of European integration,
to bring European integration back to the people and
to establish a transnational polity with a genuine man-
date to humanise the global economy and reinforce
the European social model, you have also to agree on
the right of a specified number of citizens to propose
reforms to the constitution which would then once
again be decided in further European referendums.

What is incompatible with the idea of a real
European constitution is the answer the former Greek
foreign minister, Theodoros Pangalos, gave (to one of
the authors of this article) in the last session of the
Parliamentary Assembly of the Council of Europe,
when he said that there would be aspects of a draft
constitution which are too complicated for ordinary
people and that therefore referendums should not be
provided for.

Arguing this way would mean not only the end of
democracy, but also the disintegration of Europe:
because in our time you can only integrate different
people if you are prepared to make great commu-
nicative efforts. And communication is what a refer-
endum is all about! People are happy to stay together
if they are allowed to argue about their differences -
but they hate staying together if they are not asked
what they really want to do.

Andreas Gross is Political scientist a lecturer at German universities on the
global comparative analysis of referendum processes and Vice-President of
the Parliamentary Assembly of The Council of Europe (info@andigross.ch).
Bruno Kaufmann is a peace and conflict researcher and radio journalist and
heads the Initiative & Referendum Institute (IRI) Europe in Amsterdam (kauf-
mannQ@iri-europe.org).
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Unwilling Dutch government ready to
respect referendum outcome

Arjen Nijeboer announces a possible surprise in The Hague.

In 2002, the general I&R debate had reached deadlock in the Netherlands. The first coalition since 1917 not to
include the Christian Democrats had been trying since 1994 to introduce a binding abrogative referendum in the
Constitution, something which needs a two-thirds majority. This failed after 8 years of struggle because of inter-
nal opposition by the Liberals in the coalition. The new Liberal-Christian Democrat-Populist coalition decided in
summer 2002 to drop these plans and even to abolish a temporary law which had been introduced 18 months
earlier. The Liberals and Christian Democrats are long-standing advocates of direct democracy. After the national
elections of January 2003, the proponents of direct democracy even lost their normal majority in Parliament. So
it didn't look good for a referendum on the EU Constitution. Surprisingly, however, when a law proposal was
presented in Parliament on May 22"9, the Liberals announced a free debate on it. Their new parliamentary
leader, Van Aartsen, is a proponent of direct democracy and apparently he judged it the right time to try and
change his party’s position on this issue. The need for change is generally felt among politicians after the enor-
mous rise and fall of Pim Fortuyn’s party, indicating dissatisfaction and alienation among the Dutch electorate.
But the Liberals are also quite euro-sceptic and may hope they can block the European Constitution in this way.

After this, the small Protestant “ChristenUnie” also said they would not automatically reject a referendum. They
are a less extreme version of the Ulster Democratic Party led by the Reverend lan Paisley, who views the
European Union as a Catholic enterprise directed at taming the Northern and Western European Protestant
countries. In the Senate, which normally follows the majority in the rest of Parliament, the Christian Democrats
stated that they were not automatically opposed. So in both chambers of Parliament, a majority is within sight.
The government is against a referendum, but has announced that it will respect the outcome if one is held.There
is not much discussion among the population on the European Constitution or on a referendum on this - though
a poll showed a 63% majority in favour of a referendum — but among the elites, the quality press and the insti-
tutions there is suddenly a vigorous debate. The leading liberal NRC Handelsblad has advocated the referendum
in many prominent articles. Most events or public debates on Europe since then have been dominated by the ref-
erendum issue. It is not yet decided, but there is a substantial chance that next year the Netherlands will have its
first national referendum ever.

Arjen Nijeboer is IRl Europe Secretary General in Amsterdam. Nijeboer@iri-europe.org.
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Madrid confirms a constitutional

referendvm in 2004

Susana del Rio Villar reports from a country, where the citizens up to now had little to say in

international politics.

On 13th of June this year, the Convention finished its
work and Europeans now have a (draft) European
Constitution. The possibility that this Constitution
might be approved by all the citizens of the member
states in referendums would reveal the exercise of a
European demos forging in a strong way a feeling of
belonging, a common consciousness represented in
the fact, also symbolic, of deciding on the same day
about our Constitution.

In Spain, the work of the Convention has been fol-
lowed and analysed in forums, seminars and initia-
tives organized by various kinds of organizations and
institutes. Among the points that have been empha-
sized about the details of the text of the Constitution
are the dual nature of the Union between citizens
and States?, and the new paragraph 4 of Article I-46
on the citizens’ initiative, a form of semi-direct
democracy. Within the framework of these activities
and understandings, there is a key point in the
already constituent journey undertaken by the
Convention: that our Constitution is to be approved
in a referendum.

During the work of the Convention, the first article to
appear in the Spanish Press relating to a referendum
on the European Constitution was written by Ifigo
Méndez de Vigo3, European MEP and President of the
Delegation of the EP in the Convention and member
of the Praesidium. After this revealing article, several
other statements appeared in the Spanish media on
this theme.? So, from different sectors of Spanish poli-
tics, open and positive positions have been adopted
with regard to the holding of a European referen-
dum.?

As regards the general position in Spain on the results
of the Convention, the point of view varies according
to the different perspectives, but at least as regards
the referendum, there is agreement between the two
big political groups: PP (in the government) and
PSOE, Socialist Group.b In its first reaction to the pres-

entation of the European Constitution during the
Convention sessions of 12th and 13th June, at the
European Summit in Thessaloniki on 20th-21st June?,
and regarding approval of the Constitution by refer-
endum, the Spanish government again declared its
affirmative position after the last session of the
Convention.8

The Convention was able to perform a multilevel task,
in which the gathering of opinions and the search for
consensus was taken to a quite extensive level, allow-
ing civil society to speak and opening doors to new
methods of dialogue and ways of doing politics. The
Convention has been a constitutional experiment for
our new Europe and its political dynamic, and that its
fruit, the Constitution, should be approved in a refer-
endum is a catalyst for the European demos pressing
for real involvement.? This great possibility gives
power to the European citizenship and legitimacy to
the democratic process itself. With the Convention we
have shared in the democratization of the political
creative process.

The connection and identification of the European
Union with its citizens is the meaning of the process
of European integration and also its goal and quality
standard.'® The referendum on the European
Constitution would allow the identification and the
voice of the citizenship in Europe to be made visible.
In relation to the development of a consensus on the
Constitution starting with a multi-faceted debate, we
have experienced a regeneration of European politi-
cal life through a method of public and open
debate.! We are moving within a constituent task
and a triumph of civil society.

Susana del Rio Villar is Political Scientist and IRl Spain
Coordinator in Bilbao. susanadelrio@wanadoo.es.

53



10

11

54

To cite a number of them: Convencién Catalana, The Forum Civic per una
Constitucié Europea, clara, concisa i comprensible, votada en referén-
dum, in: http://www.forumconstitucioeuropea.org, The Civil Society
Spanish Forum, (coordinator: ACSUR), Consejo sobre el Debate del
Futuro de Europa, the debate in http://www.futuroeuropa.es, the
Institute: Real Instituto de Estudios Elcano, Europafutura, and the
Spanish European Movement. In addition, a lot of NGOs and civil society
movements have participated actively in submitting their contributions
to the Forum of the Convention, such as the Red de Ciudadanas
Europeas.Specifically on the European referendum issue, there was the
Barcelona Referendum Forum 2003: A participative Union closer to its
citizens, Barcelona, European Parliament Office and Representation of
the Commission, Aula Europa, Barcelona, 28th March, 2003.

See the Seminar Report in:
http://www.iri-europe.org/reports/barcelona_report.aspln addition, see
the Real Instituto de Estudios Elcano’s contribution: Informe del Real
Instituto Elcano sobre el Tratado Constitucional. Una aportacién espafio-
la al debate sobre el futuro de la Unién Europea, Charles Powell and
José Maria de Areilza Carvajal, 14th May, 2003, in:
http://www.realinstitutoelcano.org /documentos/54.asp

Regarding the importance of the European citizens' involvement in this
enlarged Europe and in the constitutional process formally started by
the Convention, see the initiative launched by the Greek Presidency,
February 2003, EUROPE VOTE: The Europe We Want,
http://evote.eu2003.gr/EVOTE/en/index.asp

MENDEZ DE VIGO, INIGO: “Refrendar la Constitucién Europea”, ABC,
Madrid, 24th of November, 2003

Since April, some positive positions with regard to the holding of a refer-
endum in Spain have appeared. The declaration made by the President
of the Spanish Government, José Maria Aznar: “Aznar propone un refer-
éndum para una Constitucion Europea”, El Dia.es, 12th April 2003,
in:(http://80.81.104.134/2003-04-12/nacional/nacional1.htm) and the posi-
tion taken by the Spanish Government in support of a referendum for
the European Constitution on 30th May.

MANIFIESTO DE LA SOCIEDAD CIVIL ESPANOLA: the document was pre-
sented to the European Parliament Office and Representation of the
Commission in Madrid in March, 2003. This group includes NGO net-
works and platforms. This text clearly set out the elements that should
lead the European Project nowadays: an advanced and participative
democratic space.

See the article of MEP CARNERO GONZALEZ, CARLOS: “La Constitucion
Europea votada en referéndum”, (Prologue), Convencidn Europea, con-
clusiones de los Grupos de Trabajo, 11 Dossiers, Madrid, European
Parliament and Comisién Representation, 2003

See: YARNOZ, CARLOS: “La Europa que tendremos”, (La Convencion
sobre el futuro de Europa culmina sus trabajos), El Pais, Sunday, 15th
June, 2003.

Very recently, on the Convention, the European Constitution and the
Spanish position, see. BARON CRESPO, ENRIQUE: “La Convencién y
Espania”, El Pais, 12th of June, 2003.

EUROPA PRESS: “EL gobierno prevé someter a referéndum la futura
Constitucién de la Unién Europea”, El Mundo, 17th June, 2003, at:
http:www.elmundo.es/elmundo/2003/06/17/espana/1055840963.html

On the importance of good information in the new process towards the
Constitution approved by referendum see: MARIN, MANUEL:

“Un proyecto posible”, Cinco Dias, 23rd June, 2003, p.14,
at:.http://www.5dias.com/articulo.html?xref=20030623cdscdiopi_2&type=
Tes&anchor=cdsopiA00

BENEYTO, JOSE MARIA: “La invencién constitucional de Europa. Mas
transparencia, mas eficiencia, mayor control democratico”, Articles,
Nueva Revista, March, 2002, article 80, at:
http://www.nuevarevista.net/2002/marzo/nr_articulo80_1.html

On the work of the Convention in its final phase and on the fact that
the existence of states, regions, nations, international organizations etc.
is not justified if they are not at the service of the citizens, see the clear
article: DUCH i GUILLOT, JAUME: “El moment de la veritat s'apropa”,
L’Eco d’Europa, 9th May 2003, Day of Europe, p.2.

On the new paragraph 4 of article I-46 see the declaration of Ifiigo
Méndez de Vigo in euobserver (18th June,

http://www.euobserver.com/index.phtml?sid=9&aid=11775): ifigo
Méndez de Vigo was particularly pleased that the Constitution draft
includes the so-called popular initiative, a citizens’ right to file a petition
to the European Commission that could then introduce a new regulation
or law. This would be a “big step towards the creation of a Europe-wide
civil society”. In addition, see the article MENDEZ DE VIGO, INIGO: “Los
ciudadanos ganan” (“The citizens win"”), ABC, 20th June, 2003.
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Something for everyone ..

What is in the new draft EU constitution for the citizen? Maybe more inflvence in Brussels, writes

Joachim Fritz-Vannahme

Citizens, take heed! To be sure, the first constitution
for Europe is still in draft form. In Brussels, where it
was toasted with champagne and Beethoven’s “Ode
to Joy” by the 210 members of the Convention from
28 countries who have been whittling away at and
haggling over it for the past 18 months, the ink was
hardly dry on the paper. Barely a week later, its 400-
odd articles and protocols about the purpose and
aims, the concepts and institutions of the European
Union had already been tastefully bound in gold-
embossed leather — giving it the patina of imperisha-
bility - to be formally handed over by Giscard
d'Estaing to the Greek premier at the EU summit
meeting in Thessaloniki. The next stage of its journey
will take it to Rome, where on 18th July it will be cer-
emoniously presented to the Italian premier in the
Palazzo Quirinale at the start of Italy’s presidency of
the EU.

But this opus was written neither for palaces nor for
champagne toasts — nor even for the heads of state
and government. It was written for the citizens. At
least that was what the Convention solemnly prom-
ised when it met for the first time. Europe - this
sphinx of hopes and fears — was to be “brought clos-
er” to its citizens, made “more transparent, efficient
and democratic”. Though for the moment it remains
a draft and the behind-closed-doors IGC in October
might still make a lot of changes to it, how do these
tablets of a basic law for the EU appear to the eye of
the man - and woman - on the street? What does
this “Big Book of Big Europe” — the product of the
unique efforts of the constitutional convention -
actually give the ordinary citizen? It wasn’t a creation
‘ex nihilo’ (as the American Constitution in a sense
was in the intoxicating new beginning of 1787) and it
isn't a completely new start (as the revolutionary
French Constitution was in 1789). Both the spirit and
the letter of the new EU draft have been formed
under the weight of countless national constitutions
and European treaties.

At the very beginning stands Thucydides. A quote
from this indispensable ancient Greek historian opens
the preamble. In Article 2, the Union promises to cre-

ate for its citizens “an area of freedom, security and
justice” — as well as an internal market where compe-
tition is “free and undistorted”. Values and goals are
listed as in a classic liberal manifesto and then coated
with a wrapping of social and environmental princi-
ples. This is followed - somewhat predictably, given
half a century of the European Community — by the
guarantees of “free movement of persons, goods,
services and capital and the freedom of establish-
ment"” for everyone anywhere in the Union. It sounds
much nobler in theory than it is in practice — for the
Spanish craftsman, for example, who has to pass all
the German trade examinations before he can start
his own business there.

Open road for the citizens’ initiative

Three cheers! Now things will have to change, or
we'll be taking the authorities to (the European)
court. But not just yet. Before that can happen, the
constitution has to be ratified by the states — and, at
least in some cases, by their peoples - and that will
take until 2006. For lots of institutional reforms, we
shall have to wait until 2009: the supposed sovereign
power in Europe — that's us, the citizens — will just
have to wait a bit longer before we are ‘ripe’ for
Europe. Anyone who's thinking of immediately prose-
cuting his rights at the European Court had better
read the small print — which directs him to the nation-
al courts, starting with the lowest civil courts in the
land.

At the very last minute and quite out of the blue, a
citizens' initiative right was slipped into the Big Book
in the form of Article 1-46, para.4. In future, if a mini-
mum of one million citizens “in a significant number
of countries” join forces, they can use their signatures
to invite the EU Commission “to submit any appropri-
ate proposal on matters where citizens consider that
a legal act of the Union is required for the purpose of
implementing this Constitution”. Is that clear? The
impression is that the Convention members were a lit-
tle afraid of their own courage in drafting this partic-
ular paragraph. The dreadfully clumsy sentence
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means that citizens’ initiatives are restricted to Union
affairs — and cannot, for example, be used to resolve
a national problem via a detour through Brussels.
Perhaps someone with a better feeling for language -
and meaning - can yet be found to re-word the
offending formula.

Is the draft constitution at all readable for the aver-
age citizen? It is definitely more accessible than most
of the EU documents since the legendary Treaty of
Rome of 1957, at least in many sections of Parts | & Il
— from the Preamble on the aims, competencies and
finances of the Union through to the Charter of
Fundamental Rights. The tortuous sentence structure
of Part lll, on the other hand — which still has to be
debated in July — will defeat any normal reader. Yet
this is the section which deals precisely with the
things that the normal citizen could be expected to
make some practical sense of: employment, the envi-
ronment, consumer protection, energy and transport.
And this is exactly where the Convention members’
hands were most tightly tied: the heads of govern-
ment had already ruled that there were to be no
changes to the essential content.

Foreign policy in triplicate

In contrast, the question of who does what is defined
more clearly in the draft constitution than in any of
the many preceding treaties. This clarity — from the
division of competences between the Union and the
member states through to the big institutions such as
the European Council, the EU Commission and the EU
Parliament — was specifically demanded of the
Convention. It serves the citizen, who can now make
better sense of the rules of the Union than before.

But transparency is no guarantor of greater efficiency.

One much-discussed example makes that clear. Who
will represent the European Union in future at the
international level? Will it be the newly-created EU
Foreign Minister — the Joschka Fischer of the post-
2006 ‘brave new world’? In theory, yes — but not
alone. The Convention - after repeated requests from
London, Paris and Madrid - invented the post of
President of the European Council, who will be cho-
sen by a qualified majority of the heads of govern-
ment for a term of office of two-and-a-half years. In

the words of the draft constitution, he “shall ensure ..

the external representation of the Union on issues
concerning its foreign and security policy, without
prejudice to the responsibilities of the Minister for
Foreign Affairs”. That's perfectly clear. But the

Commission too is charged with “ensur[ing] the
Union's external representation” (“with the exception
of the common foreign and security policy”). That's
clear too: the Commission will be represented at
important international trade or climate conferences,
for example, at which aspects of today’s foreign poli-
cy are negotiated. The only question is: what kind of
uniformity and efficiency can be expected from such a
foreign policy in triplicate?

It's clear that there was something of a lack of
Cartesian discipline in the handling of this question —
no more so, to be fair, than is typical of national con-
stitutions. The German constitution, for example,
leaves the overall direction of foreign policy to the
Chancellor (but also has a Foreign Minister, of course);
the French constitution gives both President and
Prime Minister similar competences on the world
stage. Practical experience shows that it's often the
person rather than the post which determines things.

On the subject of foreign policy: every single public
opinion poll of EU citizens shows that what people
want is more public spirit and less egoism. If the draft
constitution had been in place at the beginning of
the Iraq crisis, or even at the outbreak of war — both
Tony Blair and Gerhard Schréder would have been in
breach of it. For the constitution enjoins all member
states to “actively and unreservedly support the
Union’s common foreign and security policy in a spirit
of loyalty and mutual solidarity” and “refrain from
action contrary to the Union’s interests or likely to
impair its effectiveness”. The formula seems to echo
the results of the opinion polls. Whatever one’s per-
sonal position on the matter, was there anything
more damaging at the time than London and Berlin
both going off in separate directions?

Right to very end, the British wanted to retain the
principle of unanimity for foreign policy, whereas the
parliamentarians in the Convention in particular
fought for the introduction of qualified majority vot-
ing. The old unanimity principle made any common
position on the Iraq crisis impossible — in fact, it was-
n't even invoked because of the clear disunity. That
must have given the supposedly ‘pragmatic’ British
something to think about.

But behind the scenes in Brussels an experienced
European foreign minister asked what would have
happened if there had been a qualified majority
vote? The answer: the chaos would have been even
greater, the overruled minority would never have
accepted the result - “the place would have fallen
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apart”. Ordinary people, energetically demanding a
“Voice for Europe”, would have turned away in dis-
gust. The theoretical question allows us to see that
any constitution is only as good as the political will
which makes it a reality. Readability and the existence
of literate citizens are no guarantee of quality in a
constitution.

Every commentator has emphasised how much of a
compromise the Brussels document is — a compromise
between the larger and smaller states, between sup-
porters of a federal Europe and supporters of a
Europe of nation-states who want “Brussels” to have
as few powers as possible. A compromise also
between the Europe of the states and the Europe of
the citizens, for example where the qualified majority
rule is defined for the European Council: a decision
must be approved by a majority of the member states
(on important issues even a two-thirds majority) “rep-
resenting at least three fifths of the population”. This
constitution is not a revolutionary act as the one of
1789 was. It is rather a process, which will hopefully
bring about some improvements — but it doesn’t
touch the heart, it doesn’t inspire.

Not yet, at least. What is still missing from the Big
Book is its last chapter — an epilogue which can be a
model exercise for a new relationship between states
and citizens, between politicians and voters. In several
of the states of the Union, citizens will be able to
vote on this constitution in a referendum: in Ireland
and Denmark for sure, most likely also in Austria,
Portugal and the Netherlands. It's also traditional in
France and is being vociferously campaigned for in
the British press. Why should some be able to vote
and others not?

The best way of turning the draft Brussels constitu-
tion into a real citizens’ constitution is by having
national citizens' referendums on the same day in
every member state. Citizens, it's your choice! That
would be the ideal final chapter.

© DIE ZEIT, 26/2003
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SPECIAL SECTION:

The European Referenduvm Campaign

Parallel to the Convention process Furopean democracy NGOs launched the European Referendum

Campaign, writes Thomas Rupp.

One and a half years after the decision to initiate the
European Referendum Campaign, 130 organisations
from 28 countries now support its demand for refer-
endums - and the number of supporters is growing. In
addition, 97 members on the Convention of the
Future of Europe from all the countries which were
represented in this committee signed a resolution
with substantially the same demand. This resolution
was created during the dialog with the ERC. It
addresses the presidium of the convention. ERC
activists handed it to the vice-president of the
Convention presidium, Giuliano Amato, as a joint res-
olution of Convention members and civil society. On
the same day there was an ERC media event in
Brussels opposite the European Parliament with a
seven metre high inflatable “EU Constitution”. As of
now, it is certain that there will be referendums on
the constitution in Denmark, France, Ireland,
Luxembourg, Portugal and Spain. There are good
chances in a lot of other countries, too.

Why do we need referendums?

The Convention on the Future of Europe addressed
itself to the open questions posed by the
Intergovernmental Conference (IGC) at the end of
2001 in the "Declaration of Laeken”. One of the most
urgent questions was how the European Union could
be brought closer to its citizens and how the demo-
cratic legitimacy of the institutions could be improved.
The procedure of having a convention deal with these
guestions - in a more or less open process — definitely
represents progress compared with the top-secret
negotiations of the IGC. But there is still a tremendous
lack of involvement of “ordinary” citizens. So the
Laeken demands will definitely not be met if there is
no broad debate about the contents of the constitu-
tion in the countries concerned. But having referen-
dums would be the best means of promoting the
required debate: the politicians who support the con-
stitution would have to explain it to the people. If the
constitution were to be adopted without involving
the people, it would in the long run damage the fur-

Media conference on June 13 with (left to right)
Michael Efler, Jan-Peter Bonde Jirgen Meyer,
Thomas Rupp.

ther European integration. You cannot build a
European society without involving the people.

Referendums are the minimvm requirement!

So the minimum requirement for improving the
“democratic legitimacy” of the EU is to hold a
Europe-wide referendum in all the countries con-
cerned. This is the context and the rationale for the
European Referendum Campaign. Our aim is to raise
the awareness of the members of the Convention, the
members of parliament of the countries affected and
of the public in general about the need for a referen-
dum. To help us achieve that aim, we want to enlist
the support of as many organisations as possible in
both EU member states and the applicant countries.
The European Referendum Campaign has four specific
demands:

1. An EU Constitution or Constitutional Treaty must
be submitted to the citizens in a European referen-
dum in all the countries concerned.

2. The Parliaments of the states concerned shall make
the appropriate legal and constitutional provisions for
a binding referendum.

3. The EU Constitution or Constitutional Treaty can
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only be adopted in the countries in which a majority
votes in favour of it.

4. The referendum should take place simultaneously
with the European Parliament elections in 2004.

Broad coalition of NGOs all over Europe

The European Referendum Campaign will run until
the middle of 2004. It addresses itself to all organisa-
tions which believe in democracy - regardless of
whether they are radical or conservative, europhile or
europhobe. Each individual group within the network
is free to pursue its own political goals — but the cam-
paign itself is absolutely neutral. Naturally, there
would also be much to say and discuss about the con-
tents of the draft EU constitution. But due to the very
different points of view of the ERC network, this can-
not be an official issue of the campaign itself. On this
basis we will enlist the support of organisations from
across Europe representing thousands of members

3

Setting standards for the curvature of cucumbers
within the European Union is not as important as
thinking about standards for raising the quality of
democracy.

and pursuing all kinds of individual issues — and yet
all supporting our common fundamental aim. The
resulting impressive support network will enable us to
generate considerable public awareness.

Right now the ERC has active groups and initial activi-
ties in ten countries (B, D, DK, E, F, FIN, LU, MT, NL,
UK). In addition, we have individual supporters and
supporting organisations in all European countries.

We will now proceed to broaden our international
campaign network with support partners in all the
countries of Europe. The campaign will only be suc-
cessful if it can be promoted actively and independ-
ently in each country. The office of “Democracy
International” in Frankfurt am Main/Germany will
offer a comprehensive coordination and support serv-
ice comprising: ® Development and expansion of the
support network; ¢ Interactive campaign homepage
with background information and campaign updates;
e Postcard campaign, which everyone can join;

e Organisation of Europe-wide action days in conjunc-
tion with local supporters; ® Europe-wide media cov-
erage; ® Targeted lobbying in Brussels plus support
for lobbying in the individual countries;

e International conferences;  Creation of campaign
material und lines of communication.

Thomas Rupp is journalist and coordinator of
Democracy International, the umbrella organisation
behind the European Referendum Campaign.

Evropean Referendvm Campaign Contact informa-
tion:

Join us! Support the European Referendum
Campaign! Information at: www.european-referen-
dum.org - democracy international - Kurflrrstenstrasse
18 - 60846 Frankfurt - Germany - Tel +49 69 77 03 36
98 - Fax +49 69 77 03 97 40 - Email: info@european-
referendum.org

ERC activities in several countries

There are two ways in which an organisation can sup-
port the European Referendum Campaign: 1.) Be
placed on the list of supporters, which is a valuable
support for the ERC without any further obligations.
Every new organisation which supports us increases
the impact of our movement and our demands. - 2.)
Or to go a step further and promote the ERC in your
own country. We can only succeed as a campaign if

59 Transnational Democracy in the making



there are organisations in the countries actively cam-
paigning, lobbying and building up a network on the
spot. In this sense there are currently active organisa-
tions in 10 countries:

Belgium

In Belgium there is a lot of ERC activity. About 20
NGOs support the campaign. WIT - an organisation
fighting for more direct democracy and citizens' par-
ticipation - is coordinating the activities in Belgium.
The Belgium ERC activists were involved in the recent
Brussels media event. They have presented the ERC to
their national politicians in many face-to-face conver-
sations. They are building up an ERC campaigning
network in Belgium, have presented the ERC at the
Belgium Social Forum and are collecting signatures
for a petition demanding a Belgium referendum on
the EU constitution.

Contact: Bert Penninckx (bert.penninckx@planetinter-
net.be)

Denmark

The local ERC group is called “Kampagnen for
Europaeisk Folkeafstemning”. They have several work-
ing groups: 1.) Media group: maintaining a database
of Danish media and informing them about the cam-
paign. - 2.) Lobby group: seeking discussion with and
support of official Danish politicians. -3.) Contact
group: contacting other Danish organisations to make
them ERC supporters. - 4.) News group: keeping in
touch and exchanging information with the ERC net-
work. - 5.) Mailing group: spreading the campaign by
email. - 6.) Expansion group: initiating new ERC
groups in other regions of Denmark.

Homepage: www.folkeafstemning-eu.dk - Contacts:
Nicolas E. Fischer (fischer@zetnet.dk) and Charlotte
Ryo (c.ryoe@get2net.dk)

Finland

There have been some meetings and presentations of
the ERC in some media conferences in Helsinki and
Tampere. Even some members of the Finnish parlia-
ment who are in contact with ERC activists strongly
support the idea of a Finnish referendum on the EU
constitution.

France

Several interesting organisations in France support
the ERC. The main coordination is being done by the
groups “Démocratie Active” and “Association Pour la
Promotion de la Démocratie Directe”. The think-tank
“Europe 2020” and the “Newropeans” network are
also supporting the campaign, as well as “le Club du
21 septembre 1792". Recently there was a meeting in

Paris to think about strategies for building up an ERC
network.
Contact: Fabien Neveu (fabien@democratieactive.org)

Germany

In Germany, “Mehr Demokratie” is responsible for the
ERC. As of now, 20 NGOs support it. Plan of action is:
1. Gather signatures demanding a referendum in
Germany: 50.000 postcards have been printed. - 2.
Intensive lobbying of parliament: done. - 3. An appeal
by public law professors who will request a referen-
dum on the EU constitution. - 4. Promotion bus: a
promotion bus which will drive through Germany is
about to promote the campaign. A tour throughout
the European Union is also planned.

Contact: Roman Huber (roman.huber@mehr-
demokratie.org)

Luxembourg

Recently our local ERC partners “Demokratie Forum
Luxembourg” presented a legislative proposal to
introduce initiative and referendum rights. A reduced
version of this is about to be passed by the parlia-
ment. In addition, Prime Minister Jean Claude Juncker
recently announced that there will be a referendum
on the EU constitution. - The “Demokratie Forum
Luxembourg” is already the result of some active net-
working to find some ERC supporting NGOs. ERC
activists were among the main organisers of the first
Luxembourg Social Forum.

Contact: Alfred Groff (alfredgroff@internet.lu)

Malta

The ERC in Malta is just about to start its activities.
There is even the legal basis for a referendum accord-
ing to the referendum act. If a certain number of sig-
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Media conference on June 13 with (left to right)
Michael Efler, Jan-Peter Bonde Jirgen Meyer,
Thomas Rupp.
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natures are collected, a binding popular referendum
must be granted.

Netherlands

As in the other countries, there is also some activity in
the Netherlands on a regular and systematic basis.
There has been lobbying and several events have
been organized to present the ERC. A network of
supporting organisations is about to be built up. ERC
activists are also successfully involved in the cam-
paigning for more direct citizens' participation at the
local level. - Homepage: www.europeesreferendum.nl
Contact: Arjen Niejeboer (nederland@european-refer-
endum.org)

Spain

In Spain ERC activities are in progress. It is one of the
countries which will definitely have a referendum on
the EU constitution. In March 2003 the ERC was pre-
sented at the Forum La Ciudad Humanizada in Seville
as well as at the Barcelona Referendum Forum. There
are several groups which support the ERC.

Contact: Susana del Rio (susanadelrio@wanadoo.es)

United Kingdom

There is currently a lot of movement in the United
Kingdom on the issue of a referendum on the EU
Constitution. Parts of the tabloid press have taken up
the campaign, not least to stir up opinion against Tony
Blair. Even though most of the organisations which
support the ERC in the UK are against an EU constitu-
tion, there are also some attempts to build a broad
coalition including supporters of an EU constitution.
Contact: Neil Herron (metricmartyrs@btconnect.com)

Background and history of the Furopean
Referendvm Campaign (ERC)

from 1999

Establishing “NDDIE - Network for Direct Democracy
in Europe” as a Europe-wide network of grassroots’
movements in favour of direct democracy. Participants
from more than 23 countries attended the NDDIE con-
ferences in Munich (2000) and Prague (2001). - The
main impulses for establishing such a network came
from Mehr Demokratie in Germany , WIT Belgium, the
Dutch Referendum Platform, Netherlands and the
transnational citizen network eurotopia.

December 2001

Declaration of Laeken: A Convention on the Future of

Europe is established. First public discussions on a pos-
sible EU Constitution.

February 2002

After a series of meetings to involve a wide range of
political movements and actors the decision is taken
to launch a campaign to make sure that the people
will have a say on their future in Europe.

March 2002

The Convention on the Future of Europe starts its
work. - The campaign idea is presented at several
events throughout Europe. Goal: to get the broadest
possible coalition - especially between pro- and EU-
critical organisations.

April 2002

Having been agreed by a broad coalition, the
demands of the ERC are put into an appeal.

from April 2002

ERC activists regularly visit the Convention meetings
in Brussels.

May 2002

A first ERC pamphlet and the ERC homepage
(www.european-referendum.org) are created.

June 2002

Participation at the Civil Society hearing of the
Convention. First distribution of the ERC pamphlets at
the Convention and EP; the idea of referendums on
the European Constitution ispresented. Several face-
to-face meetings with Convention members.

October 2002

The ERC project-office is opened in Frankfurt,
Germany.

November 2002

Official launch of the ERC at the 3rd NDDIE confer-
ence in Bratislava with participants from 22 countries.
democracy international is founded as an umbrella
organisation.
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from January 2003

A working group of Convention members draft a res-
olution text, very close to the ERC appeal. This process
was initiated by IRI Europe and Mehr Demokratie;
ERC-campaigners cooperate with Convention mem-
bers to get as many supporters in the Convention as
possible.

from March 2003

Increasing level of ERC activities in nine countries;
there are organisations which take responsibility for
the campaign in their countries.

April 2003

The resolution of the working group is presented at a
press conference in Brussels; so far 38 members of the
Convention have declared their support.

May 2003

It becomes increasingly clear, that there will be refer-
endums on the EU constitution in: Denmark, Ireland,
France and Spain... that there is a good chance in
Austria, Italy and Portugal... and there are serious
debates and statements by leading politicians

in Germany, Finland, Netherlands and Belgium. In sev-
eral new members states there must be referendums
by law.

June 2003

At the last plenary session of the Convention on the
Future of Europe, ERC activists hand over the resolu-
tion to the presidium of the European Convention: 96
Convention members and more than 120 NGOs from
26 countries demand referendums on the European
Constitution in all countries concerned. The resolution
shall be approved by the presidium and be forwarded
to the IGC. At a media event in Brussels, a 7 metre
high inflatable EU constitution is presented.

ERC Media Event in Brussels

A resolution signed by 96 members of the Convention
on the Future of Europe as well as by about 120
NGOs from 25 countries was handed over by ERC
activists to the vice-president of the Convention pre-
sidium Giuliano Amato. It was a joint resolution of
Convention members and civil society. The signatories
ask the Presidium of the Convention to approve this

resolution - with its demand for referendums - and
forward it to the IGC. On the same day there was an
ERC media event in Brussels opposite the European
Parliament with a seven metre high inflatable “"EU
Constitution”. During the media event about 15 TV
teams from all over Europe filmed the colossal EU
constitution. It also was added to the archives of sev-
eral big press agencies. The whole event was possible
due to a successful cooperation between activists of
the ERC network. It was attended by ERC activists
from six countries. The ERC campaign bus of Mehr
Demokratie, Germany, made its maiden journey to
attend the Brussels event.
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Press release:

Joint resolution handed over to the presidium of
the Convention on the Future of Furope

Convention members and activists of the European
Referendum Campaign (ERC) presented a resolution
on Friday afternoon. A 7 metre high “EU constitu-
tion” with an arrow pointing on it saying: “only by
fair referendums” was used as a symbol for the grow-
ing demands for referendums on the European con-
stitution to be held in all the countries concerned.
This event took place opposite the European
Parliament (Place du Luxembourg, Brussels). The reso-
lution - signed by 96 members of the “Convention on
the Future of Europe” and currently supported by 120
NGOs from 25 countries - was handed over to the
Convention presidium that Friday morning. The joint
resolution shows that a successful cooperation
between official politics and civil society is possible.
The resolution is addressed to the presidium of the
Convention and shall be approved and forwarded to
the Intergovernmental Conference as an official docu-
ment of the Convention. The simple demand: all
European citizens should be able to decide for them-
selves on the upcoming EU-constitution.

Three members of the Convention presidium -
Giuliano Amato, Méndez de Vigo and Aloyz Peterle -
signed the resolution, as well as at least one represen-
tative each of all the countries represented in the
Convention. The resolution suggests the European
Elections in June 2004 as one possible date for simul-
taneous referendums in all countries concerned.

Media conference on June 13 with (left to right)
Michael Efler, Jan-Peter Bonde, Jiirgen Meyer,
Thomas Rupp.

At the moment it
is still an open
guestion as to how
the EU
Constitution will
be ratified in the
member states.
"This resolution
will not force any
country to hold a
referendum. It
shall only be a rec-
ommendation of
the Convention, to
be approved by
the I1GC, not to
adopt the constitution without asking the people”,
states Michael Efler, one of the ERC coordinators. For
Prof. Jurgen Meyer, who represents the German
Bundestag in the Convention, a referendum on the
EU constitution would be a big opportunity to bring
Europe into the consciousness of the people. For that
reason, even a consultative referendum would be bet-
ter than no referendum at all.

EU B
Conslitutiong

“Through the constitution, we are moving from a
Europe of the governments to a Europe of the peo-
ple”, stated French convention member Alain
Lamassoure. And how could that be possible if the
people are left out? The resolution is supported by a
broad coalition which also includes EU critics such as
e.g. Jens-Peter Bonde and critical NGOs. For some
organisations a referendum is also a chance to say
‘no’ to further integration of the EU or at least to
slow down that process.

The European Referendum Campaign, which has
active groups in nine European countries and sup-
porters in nearly all of them, will now focus on the
IGC in Rome. More and more NGOs and VIPs will sup-
port the ERC demands. The main activity for next year
will be to lobby the national parliaments. After all
the chances for referendums are quite good. There
will be referendums in Denmark, Ireland, France and
Spain; there is a good chance to get one in Austria,
Italy and Portugal. And there are serious debates and
statements from leading politicians in Germany,
Finland, Netherlands and Belgium. In several new
member states there must be referendums according
to their constitution. “As soon as we know that there
will be referendums, we have to fight for fair referen-
dums, because a referendum is only as good as the
discussion process in its run-up”, states ERC coordina-
tor Thomas Rupp.
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The next steps

When the ERC was launched, the only country which
was definitely going to hold a referendum was
Ireland. Awareness of the option and the chances for
referendums was quite low - even among the politi-
cians in the Convention. Only very few people were
thinking of the issue. As of now — and certainly not
only because of the ERC activities - there will definite-
ly be referendums in six countries and the awareness
that a constitution cannot be forced on people with-
out consulting them is growing. The ERC has definite-
ly contributed to this process. So it is a good moment
to assess the current political situation and then draw
some conclusions for the further work of the ERC.

Six of the 15 member states - Denmark, France,
Ireland, Luxembourg, Portugal, Spain — have already
decided to hold a referendum on the EU Constitution.
In a number of other countries the chances are good.
Most likely there will be a referendum in Austria and
Italy. The debate has just started in Belgium, Finland,
Germany and the Netherlands. Only in a few coun-
tries has a referendum been expressly rejected by the
government. In Greece, Sweden and the UK, govern-
ments have already expressed their unwillingness to
hold a referendum on the EU Constitution. But even
here - especially in the UK - political pressure to hold
a referendum is increasing and a final decision has
not yet been made. In the accession countries, the
debate on a referendum on the EU Constitution is
just beginning. At the moment it's not at all clear in
how many countries a referendum on the EU
Constitution will take place, but as most of these
countries have had good experiences with their acces-
sion referendums, it seems likely that most of them
will also hold a referendum on the EU Constitution.

So all in all the chances are quite good that in most of
the 25 countries a decision in favour of a referendum
will be made. The more countries decide to hold a ref-
erendum, the greater will be the political pressure on
those countries which remain sceptical or have so far
rejected calls for a referendum to follow suit. If the
momentum of the referendum process increases still
further, it is not unlikely that in all countries con-
cerned the sovereign power itself — the people - will
decide on the EU Constitution in a referendum.

And now?

After the Convention’s work ends, the whole issue of
the EU constitution will be handed over to the

Intergovernmental Conference. In the end it will be in
the hands of the national parliaments to decide
whether and how to adopt it. So the ERC should con-
centrate its effort mainly on those countries where
there is a good chance of holding a referendum, as
well as on the new member states. One objective of
the ERC will be to promote the building of networks
in those countries and to support them, in order to
put some political pressure on their parliaments and
governments. This can be done by broad coalitions
which systematically seek to make contact with the
political actors, the public and the media. This can
only be done by local residents in their own countries.
Democracy international, as coordinator of the cam-
paign, can support these activities with information, a
good homepage, strategic advice, by organising some
events and by generating an international dimension
to the whole campaign. For many countries this is an
important factor: that there are movements in all the
countries and not only at home.

From next month we will have at least four to five
full-time workers plus some interns in the Frankfurt
office. So we can give a lot of support to the ERC,
even if there is never enough manpower. We will
shortly start some systematic fundraising because - as
you may know — the whole campaign is being
financed by donations. So if you want to support us
financially — the money would be mainly invested in
more manpower - this would be very welcome. On a
practical level, we are planning two conferences in
the autumn in cooperation with some local partners.
We want to be present at the European Social Forum
in Paris. There will be another media event at the EU
summit in Rome. The whole homepage will be
restructured. We will organise some campaign tours
with the ERC promotion bus through several coun-
tries. We want to promote the building of networks
in the new member states, expand the existing net-
work in the active countries and expand our Europe-
wide network of supporters; finally, we are planning
to systematically lobby the European Parliament. So
as you can see, there is a lot of work to be done. You
are very welcome to join us either as an individual or
as an NGO.

64



From Petition to Initiative

Heidi Havtala tries to imagine how the new initiative right will empower both the citizens of Evrope and

the Parliament in Strashourg.

Many sceptics of European integration say that there
is no basis for a common identity among the peoples
of so many different countries. The intellectually ori-
ented critics complain of a lack of what they call
European public space. Europe could never become
truly democratic, and that is why they think that
there is no room for further integration, either.

This view does not seem correct, with the view to the
fact that at certain moments there have been brief
glimpses of a European awareness of common chal-
lenges among the citizens, and not just among the
elites. At the time when Austria was attacked by all
the other 14 EU member states, there was a simulta-
neous debate all over Europe on whether the unoffi-
cial sanctions were justified or not. Likewise, there
was a strong European debate on the war against
Iraq, with the result that on the same days greater
numbers of people than ever before marched in the
streets all over Europe.

If the citizens had tools to express common concerns,
the emergence of the now so much wanted European
public space would certainly be accelerated. There are
cases whereby great numbers of people have gath-
ered around common concerns and addressed the
European decision-makers. These examples may still
be rare but they do show that what has been
believed to be impossible may become possible.

One of the very few tools that European citizens have
is the right of petition. The Maastricht Treaty of 1992
created a European citizenship. One of the very few
rights it did establish was the right to send a petition
to the European Parliament. For this purpose, the
Parliament has a petitions committee. The standard
petition is one which calls on the European
Parliament to investigate a violation of EU law in a
member state. About half of such petitions refer to
environmental protection, and most of these relate to
a supposed violation of the two existing directives on
the protection of nature and the one which sets mini-
mum requirements for the environmental impact
analysis of projects and plans.

Silicon breasts paved the way

If the petitions committee decides to act, it asks the
European Commission to give its opinion on the possi-
ble violation of EU law. The Commission, as the
guardian of the EU Treaties, is obliged to open an
investigation against the member state, if it has
grounds to suspect that a violation has indeed
occurred. At best, the petition has obliged the mem-
ber state to change its national law in accordance
with EU law.

A number of petitions concern matters in which the
EU has no competence to act. While some clearly con-
cern issues which preferably should be dealt with
elsewhere, there are many cases where it can be difi-
cult for citizens to understand why the EU cannot act
on their petitions when these concern precisely prob-
lems that the petitioner thought the EU was meant
to help resolve — a perception often informed by
quotes from high-spirited speeches by European lead-
ers, which unfortunately leave out the finer details of
the “final compromise"” reached by the Council of
Ministers or the European Council.

Still, the treaties do not require that a petition is a
complaint against a violation of EU law, only that it
concerns a “matter which comes within the
(European Union's) field of activity” and that it
affects the petitioner “directly” The number of peti-
tions, the satisfaction of which would require amend-
ing or introducing rules, most of which it is not possi-
ble to deal with, points to a weakness in Parliament’s
possibilities to seek to improve respect for citizens
and their rights. The parliament has been frustrated
by its own incapacity and therefore tried to see what
the next steps could be.

In the last few years, new types of petition have start-
ed to occur alongside the classic complaints against

violations of EU law.

In 1998 some 7,000 women from a number of
European Union countries sent a petition to the
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European Parliament because they felt they had been
deceived and suffered damage from silicone breast
implants. They asked the Parliament, as the people’s
representative, to take measures against inadequate
safety requirements. After several parliamentary com-
mittees — on women'’s rights and consumer protection
- had contributed with their suggestions, the petitions
committee figured out together with the Commission
that an obvious thing to do would be to strengthen
the directive on the “conformity assessment” of med-
ical devices. Industry commissioner Erkki Liikanen, in
charge of the matter, readily introduced an amend-
ment to the directive. The change is already existing
law. The petition by 7000 women shows that a peti-
tion is not only a tool for complaint but can also
induce a legislative action. Could the petition perhaps
be the embryo of a genuine citizen's’ right of initia-
tive? Would the petitions committee, which was
never placed high on the ranking lists of the
European Parliament, be the home of a quiet civic
revolution? Some of us began to see it this way.
Democracy activists and researchers contributed to
the thinking on the design of such a right of initia-
tive.

Do not leave the governments alone!

In 2002 the European Parliament stated in its resolu-
tions that it was time to consider a further step in the
evolution of the right of petition (Koukiadis report,
September 2002). It finally asked the Convention to
include a right of legislative initiative in the future
Constitution. This was a clear reference point for all
of us who wanted the Convention to follow the pro-
posal. Another was the recognition of “participatory
democracy” as a title in the first draft Constitution by
the President of the Convention. There was no hint of
whatever that might be. After a lot of persuading
and lobbying by NGOs, the Convention at the last
minute adopted article I1-46.4. on a citizen's” initiative.

The governments will now study the draft
Constitution in order to initiate the final proceedings
in their intergovernmental conference in October
2003. One should not expect a natural tendency from
them towards empowering the citizen's, even if the
article on the citizen's’ initiative right is firmly written
into the draft text, filling the gap in the notion of
participatory democracy. One should also remember
that a similar proposal was already made once before
by two governments, the Austrian and the Italian, in
the IGC leading to the Amsterdam Treaty of 1996. It is
important to study why it was rejected. | later asked

for the documents on the position of my own govern-
ment on the Austrian-Italian proposal. | got some
with the notion that they were strictly non-public.
Clearly, governments should not be left alone to
deliberate on the citizen's’ right of initiative.

One reason for concern is that very few people have
imagined what it would mean if one million
Europeans from, say eight countries, would actually
present an initiative, “inviting the Commission to sub-
mit any appropriate proposal on matters where citi-
zen's consider that a legal act of the Union is required
for the purpose of implementing this Constitution”.
Let us try to imagine.

Consumer protection demands

Although Brussels is like a spaceship on its distant
journey far away from people, many times citizen's
do find a way to approach e.g. members of the
European Parliament, with similar reactions from
Portugal, Sweden and Germany. The common concern
may be about a European law which is just now tak-
ing shape and will be binding to citizen's all over
Europe. Interests of better consumer protection unite
people across borders. The question may be about
risks of GMOs, or about the need to get rid of unso-
licited email, so-called spam. Not many years ago, the
European Parliament received an appeal of one mil-
lion signatures from all countries on the need to pro-
tect birds against odd culinary habits prevailing in
some parts of the continent. In June, NGO's filed a
petition which calls for a moratorium on “low active
sonars, suspected of killing marine mammals and
damaging fish stocks.”

The potential of the right of initiative is easily seen in
the actions of Europe-wide non-governmental organi-
sations. They are the pioneers of a European civil soci-
ety. It is they which manage to connect the interests
of like-minded people from all over Europe across its
borders. European civil organisations would no doubt
play an important role in mobilising for common ini-
tiatives.

The article on citizen's’ initiative in the draft
Constitution is the legal basis and leaves the modali-
ties of such a right to be specified in a further
European law. “Not less than one million (citizen's),
coming from a significant number of member states”
must be defined in more detail. One million citizens is
a good starting point for the minimum number of cit-
izens required. The architects of the proposal have
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suggested eight to be an appropriate minimum num-
ber of the member states represented by those one
million citizens. This combination seems to set the
threshold for presenting an initiative right, not mak-
ing it too difficult, nor too simple.

Small states should not be afraid

An uninformed opposition to the right of citizens’ ini-
tiative may come from small or very small member
states who would feel that one million signatures
puts their citizens in an underprivileged position.
These opponents should notice that the minimum
number of countries does not make it possible just to
present a German, British or Polish initiative. Some
further requirements on the division of signatures
across the at least eight countries may be needed in
the law.

On what subjects should citizens be allowed to launch
an initiative? Article I-46.4. in the draft Constitution
speaks about “matters where citizens consider that a
legal act of the Union is required for the purpose of
implementing this Constitution”. This seems to limit
the initiatives to legislative and not constitutional ini-
tiatives. Questions which do not belong to the com-
petencies of the Union will automatically fall out,
whether belonging to the jurisdiction of member
states or their sub-national entities, or to the domain
of international agreements.

In principle one could bind the right of initiative to
any subject in which a European law (or framework
law) can be given in the legislative procedure, i.e. on
the basis of a proposal of the Commission, with the
co-decision of the European Parliament and the
Council of Ministers. Why not to any “legal acts”
which may be decided upon by derogation from the
legislative procedure and thus exclude the Parliament
as an equal legislative body?

Following how the right of petition to the European
Parliament has now grown out of its own limitations,
as explained above, and taking into account the sig-
nificance of the Parliament in the evolution of
European civil society, it would be only logical to give
the Parliament a role in the treatment of a citizens’
initiative. We can also observe that the earlier
Austrian-Italian proposal on the initiative interesting-
ly recognised the European Parliament as the channel
between the citizens and the Commission. According
to the Austrian-Italian proposal, the European
Parliament would mediate the initiative to the
Commission using its informal right of initiative,

established in the Maastricht Treaty. No change to the
Commission’s sole right of (official) initiative is pro-
posed in the draft Constitution.

A role of the Furopean Parliament

It seems that there are indeed very good grounds for
the future European law on the design of the citi-
zens' initiative to make the Parliament the recipient
of such an initiative. This gives further reason to think
about how the Parliament could respond to the initia-
tive? Should it have the right to present a modified -
or even a counter-proposal to the Commission? Here
one could study the modalities of the Swiss right of
citizens' initiative.

Speaking about the Swiss example one of course has
to confess that Art. I-46.4. in the draft EU
Constitution is a very modest beginning. In
Switzerland an initiative will be returned to the citi-
zens who, in a referendum, will say the last word hav-
ing also said the first. Unlike this, the proposed EU
initiative will, for instance, leave it to the goodwill of
the Commission whether or not to respond to the ini-
tiative by introducing the proposed law.

One has to see that the early phase of the European
Union was a completely intergovernmental structure.
Gradually some democratic and civic elements were
introduced. If we look into the future, we will surely
recognise that the citizens' initiative right was a big
leap towards a citizens’ Europe - if we manage to
keep it alive now.

Heidi Hautala is Finnish MP (Greens) and President of the IRI Europe Advisory
Board. heidi.hautala@pp.inet.fi.
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The initiative for EFuropeans

The last-minute addition of a “citizen’s initiative” can let fresh air into the corridors of Brussels and

Europe, writes Bruno Kavfmann

Europe, Autumn 2007. A few dozen members of the
campaign group “No More Prestiges” have gathered
in front of the Berlaymont, the renovated headquar-
ters of the EU Commission in Brussels. They are there
to hand a legislative proposal to the EU Commissioner
responsible for marine safety demanding a ban on
the transport of dangerous materials in single-hulled
cargo ships within EU waters, and the clear determi-
nation of responsibility in the event of accidents. The
initiative committee has collected exactly 1,489,320
signatures in 18 member states.

“Too much architecture, too little content” was the
recent critical comment of “Act4Europe”, an umbrella
group of European NGOs, on the outcome of the EU
Convention. In mid-June, the assembly, composed of
105 representatives from 28 European countries, had
presented its proposals for a new EU Treaty which
was to be the basis for the first European
Constitution. The almost 300-page text turned out
not to be as easy to read as the commissioning
‘clients’ — the governments of the EU member states —
had imagined in their courageous and famous
Declaration of Laeken. At their summit meeting in
December 2001, the heads of state and government
had demanded an EU that was “more transparent”
and “closer to its citizens”.

It was a strange mixture of shock and courage which
caused the summit to issue its “Laeken Declaration”.
The courage came primarily from Belgian prime min-
ister Guy Verhofstadt. But the shock came from some
citizens - the citizens of a supposedly EU-friendly
country: Ireland. There the people had said ‘No’ in a
referendum on 7th June 2001 - ‘No’ to the ugly
horse-trading which had gone on six months before
on the Cote d’'Azur and which had for once - despite
the traditional secrecy and grandiose gestures -
exposed the desperate inability of the EU leaders to
tackle the question of EU reform.

Too much power often makes people forget that they
have to occasionally share some of it, if they don't
want to lose it all. It was this scarcely novel under-
standing which lay behind the courageous - because
very transparent — commission to the Convention. But
the fact that Chirac, Berlusconi, Blair, Schréder & Co.

were not entirely happy with the whole business was
shown by the choice of President for this, the second
ever Convention in the history of the EU (the first one
had successfully dealt with the Charter of
Fundamental Rights just before the millennium). In
former French President Valéry Giscard d'Estaing, the
Laeken Summit had chosen a ‘political old-age pen-
sioner’ to be the most senior ‘founding father’ of a
European Constitution, a man who had always felt
much more at home with elitism and centralism than
with such fundamental democratic values as participa-
tion and the sharing of power. It therefore came as
something of a surprise when one of those commis-
sioning agents of Laeken, Luxembourg’s prime minis-
ter Jean-Claude Juncker, referred to Giscard'’s
Convention, at the close of its work, as “the darkest
of all darkrooms”.

“One or two good ideas ..”

Some others have also given the first draft constitu-
tion in history for a transnational community of states
rather less than a ‘thumbs up’. “The Economist”,
which has long campaigned for a European Citizens’
Constitution, asked where the 400-article text could
be binned, though it did concede that it contained
“one or two good ideas...”. According to the
Hamburg-based “DIE ZEIT", these included the “unex-
pected, last-minute insertion into the ‘Big Book' of
the citizens’ initiative”. Yes indeed, there they are,
modestly hidden in Article 46, paragraph 4 of Part |,
the freshly-plucked and still not yet sun-ripened sen-
tences: A significant number of citizens, no less than
one million, coming from a significant number of
Member States, may invite the Commission to submit
any appropriate proposal on matters where citizens
consider that a legal act of the Union is required for
the purpose of implementing this Constitution. A
European law shall determine the provisions for the
specific procedures and conditions required for such a
citizens' request”.

What does it all mean? It's fairly safe to assume that

these six lines will have provoked some debate only in
the better informed newspapers; they are hardly like-
ly to have stunned the readers of the tabloids. As ‘DIE
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ZEIT' correctly observed, the “citizens’ initiative” was
inserted in the text “unexpectedly and at the last
minute” — and yet it is the reflection of a growing
recognition on the part of leading European politi-
cians that they simply can’t do it on their own any
longer. The model of democracy which has evolved
over centuries and is limited to national borders and
parliamentary sovereignty reached its high-point long
ago and is now well past its sell-by date — despite
being still hotly defended by people from both the
Right and the Left in many countries, especially in
relation to the EU, as “the only viable form of democ-
racy”. It has been abundantly clear for decades
through the European integration process, which in
itself questions the sole claim to power of the nation
states, that the purely parliamentary model cannot
work any longer: fewer and fewer Europeans are vot-
ing in the EU parliamentary elections since the first
direct vote some 25 years ago.

By contrast, what has grown in importance over the
last 30 years is the direct participation in substantive
decision-making in the form of initiatives and refer-
endums. After 40 referendums on Europe in 22 coun-
tries, the referendum has almost become the norm
when it is a question of accession to the EU or to the
Euro. There is also a growing number of countries in
which citizens can have the final, sovereign, word on
important questions of reform. It is now certain that
there will be referendums on the EU Constitution
next year in Portugal, Spain, France, Luxembourg,
Ireland and Denmark. The issue of a referendum is
still contentious in Germany, the U.K., Italy and most
of the new member states, but there is a good chance
that here too (despite what Messrs. Blair, Hain & Co.
would like to think) the new partnership between the
rulers and the ruled will be allowed to express itself.

A completely new dimension

The “European Citizens' Initiative” brings a whole
new dimension into European politics. Until now it
has been well-resourced NGOs with a strong presence
in the EU ‘ghetto’ which had the best chances of mak-
ing their mark on the growing stream of directives
issuing from Brussels. Such lobby activity had little to
do with democracy. So it is not surprising, then, that
it was democracy initiatives from outside Brussels
which over the last 18 months and thanks to a great
deal of tireless work and a lot of conviction finally
induced the Convention and its presidium to put
some flesh on the bones of “participatory democra-
cy”. The citizens' initiative will in future allow people

all over Europe to present their own legislative pro-
posals to the Commission — such as a ban on single-
hulled tankers — and thereby help to create a
European polity.

The experiences with citizens’ initiative rights, which
already exist in several countries, give a clear mes-
sage: this “royal instrument” of direct democracy has
mainly indirect consequences. In Switzerland, where
100,000 citizens can demand a change to the constitu-
tion, only very few citizens’ initiatives actually succeed
at the final referendum stage. But most of these citi-
zen-initiated proposals set off processes of thinking
and learning and force the established political forces
to engage with issues which, for mainly financial rea-
sons, they had previously ignored. Whereas referen-
dums are typically used by citizens as a ‘brake’ on
developments, the initiative right is used as an accel-
erator.

One thing which the experience of the direct involve-
ment of citizens in decision-making (now being incor-
porated into more and more national constitutions)
teaches is that their successful use depends on how
they are designed. If the initiation and participation
thresholds are set too high, or if referendums are
given only consultative status, it is not only the specif-
ic right of participation which is discredited, but
democracy itself, which obviously cannot function
without the citizens. So the fact that the draft text of
the European Citizens’ Initiative has been somewhat
vaguely — one could also say ‘openly’ — worded is to
be welcomed. The struggle now moves to the issue of
the precise design of this new tool of European poli-
cy-making.

The devil is in the detail

There will be no lack of issues for the first direct ini-
tiatives: as well as environmental and traffic issues,
organisations concerned with health (GMOs, for
example) and peace issues will want to use the initia-
tive right. One thing is clear: for the time being the
new initiative right will be dependent on the good-
will of the Commission, as it is up to this hybrid mix-
ture of an independent authority and member-state
representative body to feed valid initiatives into the
legislative process. The Commission ought to welcome
and support the citizens' initiative as an expression of
“European politics” — as should the European
Parliament, which should also be given a role in the
new initiative process. Under favourable circum-
stances and with the right support the citizens’ initia-
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tive can help to create something which neither EP
elections nor counter-summits can — the emergence of
a transnational democratic polity.

Such a polity is needed at a time when more than
50% of all the laws in every member state come from
Brussels. But democracy needs more than modern
instruments — it also needs time: not the two weeks
which are allowed for the collection of signatures for
an initiative in Austria, but plenty of time: up to a
year, to allow an initiative group to campaign for
their issue, to debate it and to organise the collection
of signatures across Europe. Everyone interested in
“more European democracy” must now try to make
sure that new obstacles are not placed in the way of
the European citizen (the title has existed in principle
since the time of Maastricht).

Pleasures in store in Copenhagen and Budapest

I look forward, perhaps in only a few years from now,
to being approached by a farmer from the South Tirol
in the central station in Copenhagen and asked to
sign a “European Alps initiative” which he and many
others have launched to put heavy goods vehicles
onto trains for their journey through the Alps; or to
have a discussion with a Polish Catholic woman over a
beer by the Danube in Budapest on an initiative to
strengthen the protection of mothers in the EU for
which she is collecting signatures. That is for the
future — still. But it isn’t so very far away if we can
succeed in pushing even further open the window (of
opportunity) which the EU Convention opened ever
so slightly in mid-June. For we know that the fresh air
which can stream through the window into the
Brussels corridors — and into the coffee houses and liv-
ing rooms from Palermo to Helsinki — will do us all
good.

Bruno Kaufmann heads the Initiative and Referendum Institute Europe based
in Amsterdam.
Kaufmann@iri-europe.org.
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The Future of the Evropean Citizen Initiative

The historical ineffectiveness of indirect citizen initiative rights must not prevent us from establishing a
participatory-friendly regulation in the EU, writes Victor Cuesta.

The European Convention, attempting to reduce the
democratic deficit of the European Union, has includ-
ed in the draft Constitution the “citizen initiative”, an
institutional device of participatory democracy, in the
future European law-making process. This paper pres-
ents some basic deductions from the current and pro-
visional analysis of the article I- 46.4, establishing a
preliminary comparison with several existing national
citizens’ initiatives. Like the Austrian, Hungarian,
Italian, Latvian, Lithuanian, Polish, Portuguese,
Slovenian and Spanish popular initiatives, the Europe-
wide citizens’ initiative will be an indirect institution.
Despite the indirect choice of the European
Convention, some recommendations coming from
national experiences could be drawn in order to
design a relatively functional participatory device.

It is a well-known fact that the lack of democratic
legitimacy constitutes a substantial problem for the
European Union. The democratic deficit has been for-
mally recognized by the Nice Declaration on the
Future of the Union that states “the need to improve
and to monitor the democratic legitimacy and trans-
parency of the Union and its institutions, in order to
bring them closer to the citizens of the member
states”. In the same way, the Laeken Declaration on
the Future of the European Union declares that one
of the necessary challenges in a renewed Union is “to
bring citizens, and primarily the young, closer to the
European design and the European institutions”. The
European Convention, conscious of this democratic
gap, has included the principle of participatory
democracy within the recently approved draft consti-
tution.! The principle attempts to reduce the demo-
cratic deficit by proclaiming the citizens’ right to
express their own views about European matters and
by recognizing the voice of representative associa-
tions of civil society? in the European public debate.
This is excellent news for all of us who support the
implementation of the participative notion of democ-
racy. However, participation from the bottom needs
to be translated into real institutions and to have the
appropriate resources if it is to be more than an
intangible principle. So the addition of the Europe-
wide citizens’ initiative (ECI) to article 46 during the

last session of the Convention was even better news.
This citizens’ initiative is an institutional expression of
direct democratic participation in the law-making
process of the European Union. As far as | know, this
device will be the very first juridical expression of
transnational participatory democracy. So the Europe-
wide citizens' initiative could be also regarded as a
success by those democratic theorists® who are capti-
vated by the idea of democracy and transnational
democratic participation.

Indirect and direct initiatives

It must be said that the constitutional draft, and con-
sequently the Europe-wide citizens’ initiative, may be
modified during the Intergovernmental Conference in
Rome next December, even if the ECl has not so far
been subjected to any special critique by the
European Governments. The definitive version of the
Constitution must await ratification by all the mem-
ber states. In addition, the participatory device will
need legislative development before it can finally
come into force. Despite the interim character of arti-
cle 46.4, | think it is a good time to make a first
approach to the future institution. In this contribu-
tion | will seek to advance a few basic deductions
from the current version of the article:

" A significant number of citizens, no less than one million, coming
from a significant number of Member States may invite the
Commission to submit any appropriate proposal on matters where
citizens consider that a legal act of the Union is required for the
purpose of implementing this Constitution. A European law shall
determine the provisions for the specific procedures and conditions

required for such a citizen’ request”

In this article | wish to establish a comparison with
several existing national citizens’ initiatives, better
known as popular initiatives?, as regulated by the
constitutions and the statutes of some European
countries. A comparative law interpretation could be
useful in imagining the several ways in which the
Europe-wide citizens’ initiative could be legally elabo-
rated. As we know, comparative law is a basic tool

71



used to inform the law-making processes and, as
ZWEIGERT & KOTZ argue, “legislators all over the
world have found that on many matters good laws
cannot be produced without the assistance of com-
parative law”.>

In comparative constitutional law, a popular initiative
can be sent either (1) to a referendum ballot or (2) to
the legislature. The former is the direct popular initia-
tive, a classic device of direct democracy that is tradi-
tionally represented in Europe by the Swiss popular
initiative. Swiss citizens have a strong right of initia-
tive at the cantonal level to submit legislative drafts
to popular approval and another at the national/fed-
eral level to introduce constitutional amendments
subject to the Swiss people’s consent. On the other
hand, we have the indirect popular initiative that may
go to Parliament, which may approve, modify or
reject the measure. Some indirect initiatives, mainly
used in the United States®, can be later put to the bal-
lot if Parliament modifies or refuses the popular
request. There is a more geographically extensive
kind of indirect initiative in Europe that is fully subor-
dinated to the representative principle of democracy.
Consequently, a legislative rejection will never imply a
final popular vote. This very ‘soft’ version of the ini-
tiative is nowadays recognized in the Austrian,
Hungarian, Italian, Latvian, Lithuanian, Polish,
Portuguese, Slovenian and Spanish constitutions.” This
kind of initiative is not well known in political theory
and is normally dismissed by the supporters of direct
democracy, who do not include the institution in the
category of direct democracy and consider it a simple
collective petition right.

The problem with the Commission monopoly of
initiative

As article 46.4 of the European Constitutional draft
states that European citizens will invite the
Commission, it seems safe to assume that the ECI will
be an indirect device. In other words, the European
participatory device will be an initiative of an initia-
tive. The Europe-wide citizens' initiative will be just a
very first step in the law-making process which is
always launched by the Commission. Here we have a
specific discrepancy between the future European ini-
tiative and the national indirect initiatives, which are
always sent to the legislature. This discrepancy is a log-
ical consequence of the particular structure of the
Union and its institutional balance, which assigns leg-
islative initiative exclusively to the Commission (article
[-25.2: “Union legislative acts can be adopted only on

the basis of a Commission proposal”). We should pay
special attention to this difference, because in coun-
tries such as Spain or Italy the correct submission of the
initiative to Parliament initiates per se (automatically)
the law-making process, and consequently, only the
representatives are authorized to decide whether the
initiative is or is not politically opportune. This auto-
matic initiation of the legislative process is the main
difference between the indirect popular initiative and
the right of petition. However, the ECI will need a first
examination by the Commission before the definitive
submission to the legislative process. | hope that this
preliminary control measure by the Commission will be
merely to check that the initiative is constitutional and
that it satisfies the formal conditions. In my opinion,
once the initiative has satisfied these requirements, the
popular request should be automatically passed on by
the Commission to the lawmaking process. | would
argue that the initiative does not need a prior political
judgment from the Commission because this kind of
control will be made later by the European Council
and the European Parliament.

Not for constitutional amendments

Another conclusion to be drawn from article 46.4 is
that the Europe-wide citizens' initiative will operate
as a statutory initiative. The popular proposals direct-
ed to the Commission must suggest the adoption of
some European legal act. We must suppose, according
to article I-32, that the European citizenry will be able
to design both kinds of legal acts: legislative acts
(European laws, European framework laws) and non-
legislative acts (European regulations, European deci-
sions, recommendations and opinions). It is obvious
from the wording of the article that the ECI will serve
to develop the constitutional charter through new
statutes, but it also seems clear that the initiative will
not be able to promote constitutional amendments
(like the Swiss initiative populaire constitutionelle),
review laws in force (like the Italian referendum
abrogativo) or demand the popular approval of
enacted laws (like the Swiss referendum facultatif). In
fact, these kinds of institutions are always oriented in
comparative law to popular consultation, and, as we
have seen above, referendum initiatives are excluded
in the ECI model. It must be said, however, that the
enaction of a new European legal act proposed by a
hypothetical ECI could implicitly result in the deroga-
tion of a European statute in force.

Another important point to note is that article 1-46.4
does not present a list of issues excluded from the
popular request. This is also the situation with the

72 Transnational Democracy in the making



Italian indirect initiative that was not materially
restricted by its fundamental charter; this precedent is
particularly important, because the initiative was not
limited later by its statutory development. On the
other hand, we have the Spanish indirect statutory
initiative which was substantially limited by the
Spanish Constitution and later on by legislation; as a
consequence, this initiative cannot be used today to
promote the adoption of fundamental laws, taxation,
or international affairs, nor to the prerogative of par-
don. Fortunately, the European Convention has not
followed the restrictive Spanish option. Nevertheless,
it seems obvious that our ECI will be automatically
dismissed if it conflicts with any constitutional provi-
sion, and especially if the ECl promotes policies
beyond the boundaries of the European competences
or does not rigorously respect the charter of funda-
mental rights. In addition, it must be said that all
national indirect initiatives are in one way or another
excluded from several legislative procedures reserved
for the exclusive initiative of representatives (for
instance laws on the national budget). In fact, a sec-
ond reading of the European constitutional draft
shows the difficulties that a popular initiative will
have in promoting initiatives that deal with such spe-
cific matters as common foreign and security policy,
which is excluded from the ordinary legislative
process and absolutely dominated by the European
Council.

Which formal requirements?

It is also significant that the article does not establish
any formal requirements regarding the citizen's
request. We know that the ECI must be submitted as
an appropriate proposal, but there is no further
detail. In comparative law, national indirect statutory
initiatives must normally satisfy formal requirements
on the composition of the legislative draft. Usually,
initiatives must consist “of a bill drafted in articles”
(Italian initiative) or “must be put forward in the
form of a draft law"” (Austrian initiative). In contrast,
the Hungarian indirect initiative does not need any
formal bill from the petitioners and the Swiss direct
constitutional initiative can also be formulated in
general terms. It is relatively easy to draft a general
initiative, but it should not be forgotten that such a
general proposal would require further intervention
by representatives who would draft the final version.
Despite the possible difficulties in the design of a
legal draft, | venture to suggest that a bill drafted in
formal articles would be a more accurate and defini-
tive support for the citizen’s demands.

What we are mainly concerned with here is to com-
pare the “no less than one million” signatures
required for the achievement of ECI with the number
of signatures needed to submit the other national
indirect statutory initiatives in Europe. In comparative
law, the number of required signatures is based either
on an absolute number of national citizens or on a
proportion of the voting population. The European
Convention has chosen a fixed number of signatures,
one million, which could in principle be increased by
the future European law on ECI. This possibility seems
to me rather unlikely: if we analyze previous constitu-
tional experience, once a constitution has established
a minimum number of required signatures, legislative
developments have never increased it. In the table
below, we can see how the European Convention has
chosen a fairly low number of signatures which repre-
sent just 0.2% of the citizens of the future enlarged
EU (25 members - around 480 million inhabitants).
Only the number of signatures required in Italy repre-
sents a lower percentage than the European one.

TABLE 1
Indirect statutory initiative from... Population (millions)
Signatures required Percentage (%)

Latvia 23 10% (230,000) 10

Lithuania ) 50,000 1.47
Spain 39.4 500,000 1.26
Austria 8.1 100,000 1.23
Portugal 0.8 75,000 0.69
Hungary 10.2 50,000 0.49
Poland 38.6 100,000 0.25
Slovenia 1.9 5,000 0.26
European Union 480 1,000,000 0.20
Italy 57.6 50,000 0.08

Let us now look at the geographic distribution of the
signatures. The European Convention has specified
that support for the ECI must come from several
member states. The future territorial distribution
could be established following the Massachusetts
model, where no more than 25% of the signatures
may come from any one county; in other words, the
proportion of signatures coming from a member state
could be limited (for instance, no more than 25% of
one million signatures coming from one state means
that the ECl must be supported in at least five states).
Another way to determine the territorial distribution
is by an absolute minimum number of involved coun-
tries. If the ECI follows this option, an additional
important point to be determined will be the number
of signatures required in each country for it to be
included in the list of the “significant number of
Member States”. This territorial requirement could be
perceived as a logical consequence of the transnation-
al dimension of the EU. | argue that the territorial dis-
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tribution will contribute to the creation of a Europe- legal requirements: only one of the five initiatives

wide democratic consciousness and it will encourage debated was ultimately adopted.® This historical inef-
our emerging European civil networks. However, this fectiveness must not prevent us from establishing a
requirement could also be seen as a potential added participatory-friendly regulation. The practical influ-
obstacle to the success of the initiative; it will be very ence of the ECl in European politics will also depend a
difficult for any initiative committee to organize the great deal on citizens' interest in European politics
collection of signatures from several different and and the positive attitude of institutions towards par-
possibly widely separated member states. ticipation. Despite the subordinated nature of the

ECI, it must be stressed that the exercise of European

participatory devices could, at last, contribute to citi-
Recommendations for the design zens’ involvement in European affairs, thus strength-

ening the levels of legitimacy of European democracy.
As we have seen, the future European law on citizen

initiative must specify all the important details that Victor Cuesta is a Constitutional Lawyer at the
will determine the functionality of our participatory International Institute for the Sociology of Law in
device. The statute will be drafted by the Commission OnatilGuipuzcoa (Spain). victor_cuesta@hotmail.com.

and will be adopted according to the normal legisla-
tive procedure (article 111-298 of the Constitution). We
have reason to be especially concerned about this
future law, because previous national experience has
shown that the popular initiative has usually been
restricted when the national legislature has come to
determine its legal status. In the table below |
attempt to summarize some basic points which should
be taken into account:

Legal provisions regarding... More functional ECI Less

functional ECI

Time period allowed for collection of signatures Long — Right to be fully compensated for the costs incurred
period Short period Number of countries which must during the campaign - No intervention granted.

support the initiative Low number High number

Minimum number of signatures that must be collected in — No access to ECl once it is submitted to Commission.
each country No minimum High minimum number

Verification of signatures Presumed valid — random sam- — No reimbursement or only partial reimbursement.
pling verification Full certification Formal requirements Evaluation by the Commission Technical evaluation

of the bill Legislative draft Drafted in general terms- sin- Political evaluation Period of time for Commission to
gle subject Excluded issues? No explicit restriction List of evaluate the ECI Short period Long period Judicial
issues explicitly excluded Legal status of initiative com- review in case of the Commission’s rejection Fast judi-
mittee - Right to defend the request during the whole cial review No judicial review Period of time for legisla-
law-making process. ture (Council/Parliament) to act on the ECI Short period
- Right to withdraw the initiative if essential changes are Long period

introduced by representatives

Learning from the lessons in memberstates

It is undeniably true that national indirect initiatives
have not been at all an effective way of translating
citizens' requests into statutes. In Italy, out of approxi-
mately 105 popular initiatives submitted to legisla-
ture, only 8 have been enacted; in Spain, the rate of
success is especially low at the national level: out of
32 initiatives, only 5 have passed all the obstacles to
be debated in the legislative plenary session. The pro-
posals have normally failed due to the cumbersome
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Notes

According to DE SCHUTTER, participatory democracy is based “on the
action of interest groups and citizens' initiatives: people belong to
groups that build up expert and grassroots knowledge of the social
issues in question. These bodies also participate in public information
and communication processes, so helping to create a general perception
of the common good.” DE SCHUTTER, O., “Europe in Search of its Civil
Society”, European Law Journal, 2002, 8, 2, p. 202.

Civil Society is defined by the working group “Consultation and
Participation of Civil Society” in the White Paper on European
Governance, borrowing the definition given by the Economic and Social
Committee in its Opinion of 22 September 1999: “Civil society organiza-
tions include: the so-called market players; organizations representing
social and economic players, which are not social partners in the strict
sense of the term; NGOs which bring people together in a common
cause, such as environmental organizations, human rights organizations,
consumer associations, charitable organizations, educational and train-
ing organizations, etc.; CBOs (community-based organizations), e.g.
youth organizations, family associations and all organizations through
which citizens participate in local and municipal life; religious communi-
ties.”

The introduction of participatory devices at a transnational level is main-
ly supported by the cosmopolitan theory of democracy that is mainly
represented by HELD and ARCHIBUGI: “What is needed now is the par-
ticipation of new political subjects. According to the cosmopolitan proj-
ect, they should be world citizens, provided with the institutional chan-
nels to take part and assume duties vis-a-vis the global destiny.
ARCHIBUGI, D., “Principles of Cosmopolitan Democracy”, in ARCHIBUGI,
HELD, KOHLER (ed.) Re-imagining Political Community, London: Polity
Press, 1998, pp. 223- 224.

The abundant sort of popular initiatives in force in Europe could be
included in this definition: the popular initiative is a device of direct
democratic participation which allows a certain number of citizens to
propose, either to legislature or to people entitled to vote through ref-
erendum, the adoption, approval, reform or abrogation of a legislative
or constitutional rule by bearing a petition with a required number of
valid signatures. CUESTA, V., La iniciativa popular en el derecho constitu-
cional europeo comparado; LLM theses, Florence: European University
Institute, 2002

ZWEIGERT and KOTZ, Introduction to comparative law, Oxford:
Clarendon, 1987, p. 15

The indirect initiative is used to submit legislative measures in Alaska,
Maine, Massachusetts, Michigan, Nevada, Ohio, Utah, Washington, and
Wyoming. The indirect initiative can be used to promote constitutional
amendments in Massachusetts and Mississippi.

Austria (article 41.2): “Every motion proposed by 100,000 voters or by
one-sixth each of the voters in three States shall be submitted by the
main electoral board to the House of Representatives for action. The ini-
tiative must be put forward in the form of a draft law.” Hungary: (article
28-D): “At least 50,000 voting citizens are required for a national popu-
lar initiative. A national popular initiative may be for the purpose of
forcing the Parliament to place a subject under its jurisdiction on the
agenda. The Parliament shall debate the subject defined by the national
popular initiative”. Italy (article 71): “The people may introduce public
initiatives consisting of a bill drafted in articles and supported by at least
50,000 voters”. Latvia (article 65): “Draft laws may be submitted to the
Parliament by the President, the Government or committees of the
Parliament, by not less than five members of the Parliament, or, in accor-
dance with the procedures and in the cases provided for in this
Constitution, by one-tenth of the electorate”. Lithuania (article 68): “The
right of legislative initiative in the Seimas shall belong to the members
of the Seimas, the President of the Republic, and the Government.
Citizens of the Republic of Lithuania shall also have the right of legisla-
tive initiative. A draft law may be presented to the Seimas by 50,000 citi-
zens of the Republic of Lithuania who have the electoral right, and the
Seimas must consider such a law". Poland (article 118): “The right to
introduce legislation shall also belong to a group of at least 100,000 citi-

zens having the right to vote in elections to the House of
Representatives (Sejm). The procedure in such matters shall be specified
by statute”. Portugal (article 167): “The power to initiate laws and to
propose referenda lies with Deputies, parliamentary groups and the
Government, and further, in accordance with the terms and conditions
established by law, with groups of electing citizens; the power to initiate
laws with respect to the autonomous regions lies with the appropriate
regional legislative assembly”. Slovenia (article 88): “Laws may be pro-
posed by the Government or by any deputy. Laws may also be proposed
by at least five thousand voters”. Spain (article 87.3): “An organic law
shall regulate the forms and requirements for the exercise of the popu-
lar initiative for the presentation of proposals of law. In any case no
fewer than 500,000 valid signatures will be required. This initiative is not
applicable to organic laws, taxation, or international affairs, nor to the
prerogative of pardon”.

The Spanish popular initiative enacted was related to the legal regime of
housing rent debts. In Italy the popular proposals approved were associ-
ated with institutional reforms (parliamentary election system), public
health (organs transplant), welfare (retirement funds), housing (renting
system), education (general law on education system) and environmental
protection (hunting).
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How much extra democracy?

A locomotive with a few carriages but with no network of tracks doesn’t make a railway system writes

Andreas Gross

Johannes Voggenhuber, Austrian Green representa-
tive of the European Parliament in the Convention on
the Future of Europe and a man not exactly suffering
from an surfeit of democracy in his own country, writ-
ing in “Die Zeit” on 26th June 2003 (p.8), described
the outcome of the 18-month long negotiations of
the Convention’s 210 MPs and ministers from 28 dif-
ferent countries — the draft European constitution —
as "an epoch-making pioneering event”. The text of
the constitution which was developed under the
rather aristocratic aegis of Convention president
Giscard d'Estaing in what the prime minister of
Luxembourg referred to as “the darkest of all dark-
rooms”, is given top marks for participative democra-
cy by Voggenhuber, who described it as “the first
republican founding order of a supranational democ-
racy”.

I would like to give Johnnes Voggenhuber the benefit
of the doubt and believe that he genuinely wants
and is now committed to a ‘pioneering’ European
republican draft constitution. Nearly ten years ago,
before Austria had joined the EU, | happened to
share a platform with him in one of a series of events
organised by the Greens in Salzburg. | argued for a
federalistic European constitution with direct-demo-
cratic elements: Voggenhuber dismissed the idea then
as idealistic and impractical. It's good to see that the
opinions of European politicians are capable of
change, but does the Convention’s draft constitution
really deserve such high marks for democracy?

The question does not imply any vehement criticism
of the Convention. This second convention in the his-
tory of the EU - the first one working around the
Millennium to draft the EU’s Charter of Fundamental
Human Rights, which the second convention wishes
to see acquire legal force through its inclusion as an
integral part of the new constitution — certainly rep-
resented progress in terms of the way the EU is evolv-
ing. Hitherto, that evolution was almost exclusively
the monopoly of the heads of state and government,
taking place behind closed doors at important ‘inter-
governmental conferences’ and involving lots of late-
night sessions and sloppy compromises — a way of

working which many European citizens simply no
longer accept as a legitimate method for founding
the European Union, especially after the infamous
long night in Nice.

The heritage of Laeken

The second convention was born out of what was
perhaps the most self-critical declaration ever made
by an IGC: the declaration of Laeken at the end of
2001. Under the dynamic chairmanship of the gen-
uinely radical liberal Belgian prime minister Guy
Verhofstadt, the IGC beat its collective breast and
admitted that the majority of citizens saw the EU as
too elitist, too technocratic and much too centralistic
and that it therefore had to be rethought and recre-
ated from top to bottom (or, rather, from bottom to
top).

But can a ‘constitution’ which doesn’t have to be
approved by the citizens whose lives will be affected
by it, really be the foundation stone of a new ‘repub-
lican’ order? Can a democracy in which the ministers
still retain legislative powers be really ‘republican’?
And is a “popular initiative right"” which can only trig-
ger a legislative initiative from the Commission and
which contains no guarantee that the European
Parliament will endorse the initiative, nor that the cit-
izens of Europe will be allowed to vote on it, really
sufficient to justify honouring this political system
with the title ‘republican’? The expression “popular
initiative” is correct in the German sense of the word
‘Volksinitiative’, for in the federal states of Germany,
a "popular initiative” is only the first, preliminary
stage of the citizens' right of submission i.e. the right
to launch an initiative can lead on to the second
stage of a full submission and then still further to a
binding referendum (once all the necessary conditions
have been met). Within the Swiss context, the “popu-
lar initiative” proposed by the Convention is really
only a kind of “popular motion” (‘Volksmotion’)
which obliges the parliament to consider a legislative
proposal — without the assurance that there will be a
subsequent referendum. The proposed minimum
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number of signatures - not even 0.1% of the post-
2004 EU electorate — is almost exactly the same per-
centage required for a “popular motion” in some of
the Swiss cantons (Solothurn, Schaffhausen, soon also
Zurich and Basel).

Republican and democratic

We need to look a little more closely here at the term
‘republican’. It is even older than the term ‘democratic’
and was in fact used at the time of the French
Revolution as a synonym for democracy. Today, it is
probably most usefully linked to Abraham Lincoln’s
motto — which the democracy movement in the Zirich
of the 1860’s also took up - according to which every-
thing in a genuine democracy happens “through, with
and for the people”, as opposed to the liberal under-
standing of politics and democracy in which it is suffi-
cient for those who consider themselves the elite (the
‘best’ in society) to intend the best for the rest — the
people.

But it is this liberal, elitist political paradigm which has
remained dominant in European politics even well into
the period of social democracy. My most shocking
experience of this came at the end of January this year
in the Council of Europe, during yet another debate on
the contribution of the Council to the European consti-
tution. | suggested a small addition to the draft resolu-
tion, proposing that the Council of Europe should ask
the EU Convention not to call its draft text a ‘constitu-
tion’ unless it was prepared to submit it for approval
by all the citizens of Europe in a referendum, prefer-
ably in a ‘double referendum’, in which the majorities
of citizens and states would be counted separately.

The then rapporteur of the Council of Europe, the
former Greek foreign minister Theodorus Pangalos,
rejected my request on grounds which appeared not
to disturb the majority of the assembled Council of
Europe parliamentarians as they did me. Pangalos
said that he was sure that | was aware that a constitu-
tion was a rather complicated affair which included
matters which were simply too complicated for ordi-
nary people, which was why they could not be
allowed to decide on it in a referendum - as if a con-
stitution does not derive its soundness, its persuasive-
ness and its legitimacy precisely from the fact that it is
the expression of the citizen’s self-awareness of his or
her rights, which can only come about if that consti-
tution has been approved by the majority of the peo-
ple in a referendum and if they have been allowed to
have their say in the whole constituent process.

This is precisely the reason why for far too long there
was a reluctance in the EC and the EU to have any-
thing to do with a constitution. Some maintained
that the EC treaties were sufficient in themselves and
were already ‘constitutional’ in nature. International
treaties are just that - treaties between states - usual-
ly ratified by parliaments, only very rarely by the peo-
ple. But constitutions are agreements — contracts —
made by the citizens themselves: they cannot exist
without this popular element, as little as a fish can
live without water. Others were of the opinion that a
constitution necessarily implied a state — as if cantons
and Lander did not also have their own constitutions.
They are the source and legitimation for all political
power and more than appropriate in the case of the
EU itself, which today enjoys greater legislative power
than most member countries of the EU. In the last
two years, many — perhaps even too many — have
started talking of the need for an EU constitution,
without being really prepared to pay the proper price
for one: citizen-initiated referendums and the mani-
fold involvement of the citizens in decision-making
processes.

Getting on board for a genvine constitvent
process

In my opinion, the only really valid objection to an EU
constitution derives from the need for an appropriate
change-over period to manage the transition from
the treaty mode to the constitutional mode. The
problem is that the ‘rules of the game’ can only be
changed by means of the ‘old’ rules: the current
treaty can only be replaced by another treaty, which
would shape the entry into the new constitution-
forming process - out of which alone a true constitu-
tion could emerge. This far more than merely theoret-
ical problem is most apparent in the fact that neither
the Convention nor the IGC can institute a Europe-
wide, single or double, referendum on the draft con-
stitution. For according to the current inter-state
treaties, any changes to treaties lie within the compe-
tence of the separate member states; before any
Europe-wide referendum could take place, therefore,
it would have to be authorised through a new treaty,
which would then have to be accepted by each mem-
ber state in line with its own national laws.

The ‘tidiest’ solution from a democratic point of view
would thus be the modest — but in the long run possi-
bly the most ambitious - suggestion, according to
which the Convention should have proposed a new
treaty to get the real constituent process moving.
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That new treaty could, for example, have stipulated
that one year after its adoption, all the citizens of the
EU would directly elect a constitutional convention -
which members of the European and national parlia-
ments could join, which would be charged with work-
ing up a draft constitution in consultation with the
citizens - in at least one or two “consultations”
(Vernehmlassungsperioden). This draft constitution
would then have to be accepted by the citizens of the
EU in a double referendum (a simple majority of the
citizens and a two-thirds majority of the states) held
on the same day throughout the EU, before it could
enter into force. One could also imagine that the new
treaty would include a provision for a constitutional
initiative triggered by a minimum of perhaps 3% -
5% of EU citizens and that the constituent process
could only be launched by such an initiative. (This is
not a new idea: it was first proposed by Theo Schiller
in the Realotopia book on “Transnational Democracy”
published in 1995 and based on a seminar held in
Marburg).

When | repeated this suggestion to Voggenhuber ear-
lier this year during a Dreisat TV debate in Baden-
Baden, he responded angrily that this simultaneously
modest and ambitious proposal would disrupt the
current forward momentum of the EU and that it was
completely unrealistic.

Pioneering “citizens’ initiative”

| would not, of course, describe the Convention’s pro-
posed initiative right as ‘republican’. That would be
tantamount to claiming that a locomotive and a few
carriages were sufficient to operate a railway system —
even if there were as yet no tracks. Some might argue
that tracks were not essential; that the locomotive
could, if necessary, also drive along the streets.

Nonetheless, despite my reservations, | do consider
the “citizens’ initiative right” included in the draft
constitution to be “pioneering”. For the very first
time, it gives EU citizens a tool with which they can
apply leverage to the EU institutions to take binding
decisions. It also legitimates the citizens’ right to take
action, to collect signatures, to develop valid propos-
als and submit them. So this new right could very well
be pioneering, because it could allow us, for the very
first time, to demand and debate a genuinely binding
constituent process, with a real citizens’ initiative and
real citizen-initiated referendums: now that would
begin to deserve the title ‘republican’! And if we can
get so far as to have several million EU citizens from

all the member states signing the submissions to
bring this about, it is difficult to imagine that such an
expression of popular will could be ignored, even if in
formal terms the initiative right only invites the
Commission to consider launching its own legislative
initiative.

In this sense, the Convention’s proposal contains a
genuinely new democratic lever, which in the hands
of committed EU citizens could really help us get the
locomotive and its carriages onto a more ‘republican’
track in the politics of the EU. That is why it is to be
hoped that this last-minute addition to Giscard’s con-
stitutional text survives the next IGC intact.

We need it to survive, because with it we can take the
process of democratisation further. As Joachim Fritz-
Vannahme rightly observed in “Die Zeit” of 18th
June, the draft constitution doesn’t represent “a revo-
lutionary act, such as 1789. It is a process which wiill
hopefully further a good deal of progress”. The
process is not yet republican: only in Ireland and
Denmark is it obligatory for the people to be asked to
give their approval. Referendums appear likely in
Austria, Portugal, Spain, the Netherlands,
Luxembourg and probably also Belgium and France -
but they are by no means guaranteed. The European
project will only become genuinely republican when -
perhaps using the new ‘lever’ — citizens can really
take it into their own hands. In doing so, they would
also be able to strengthen the EU institutions, a goal
which the Convention itself has only partly achieved.

Andreas Gross is Director of Research at IRIE Europe
and Vice-President of the Parliamentary Assembly of
the Council of Europe. He also heads the Scientific
Institute for Direct Democracy in St. Ursanne
(Switzerland).

atelierstursanne@web.de
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Why Europe needs referendvms

When the european union faces a legitimacy crisis, a way to respond is to allow all EU citizens to vote on
matters affecting their future — even across national bounderies, writes Dan 0’Brien and Daniel Keohane.

Europe’s rulers and ruled have less in common on the
European Union than on any other issue. Surveys
show popular support for the Union at close to a
twenty-year low. In some member countries there is
clear unease at the direction of the European enter-
prise; in more, there is a studied lack of interest; in
none do people take to the streets demanding ‘more
Europe’. But popular sentiment contrasts starkly with
elite opinion. Almost every conventional political
party in almost every country from the Atlantic to the
Urals believes EU membership to be good.

Some argue that the EU will earn greater legitimacy
by doing what it is tasked to do more effectively.
They say that even if people neither love nor trust the
Union, they will warm to it provided it delivers the
goods.

But this approach is flawed. Effectiveness does not by
any means guarantee legitimacy. In Europe’s case it
can even undermine it — many citizens perceive
Brussels to be peopled by ruthlessly efficient Eurocrats
who already have too much power over their lives.
No matter how misplaced this perception (elected
ministers and parliamentarians make all EU law, not
civil servants), the EU has become a sufficiently impor-
tant pillar of governance in Europe to warrant con-
cern about its cracking legitimacy foundation.

In recognition of the EU’s growing importance, a new
"constitutional treaty” for the Union will be agreed
by 2004. If legitimacy is to be strengthened there is a
compelling case to include provisions to give a direct
role to the citizens of Europe, by means of referen-
dums on treaty changes, starting with the constitu-
tion itself. And with 88% of the delegates to the
European Convention - the body drawing up the EU
constitution — advocating a vote on their proposals,
there is considerable support for such a development.

Referendums: bringing light and life to politics

Referendums have their deficiencies, but they can
also accomplish five things.

First, they generate understanding and encourage
participation by focusing attention on the EU and its
workings. Europe’s politicians often complain that
when they talk about Europe they find that elec-
torates show little interest. This is unsurprising. The
issues that most trouble voters — public services,
employment and crime - are still decided largely at
the national level. The EU’s most important functions
—such as the single market, international trade nego-
tiations and competition policy — are technical and
unglamorous, even if central to modern governance.
Because these issues have limited salience, they are
eclipsed at election time.

Referendums specifically on the EU are the only way
of putting the Union and what it does at political
centre-stage. This should be welcomed, not feared, by
integrationists because there is a mountain of evi-
dence to show that the more people know about the
EU, the more they like it.

Second, the light cast by referendums also explodes
many myths about the EU. The top-down nature of
the EU and its complex functioning are a gift to
opponents of integration, as well as to populists,
political opportunists and conspiracy theorists. As the
moderate centre is often reluctant to engage with
such elements, the result is that the (usually wrong)
charges against the EU go unchallenged and often
seep into the public consciousness.

Referendums force the political centre to confront
directly those who play on people’s fears — of foreign-
ers in distant capitals foisting decisions on powerless
citizens — in a way that simply does not happen in any
other context.

Third, referendums inject a dose of human drama
into the technocratic machinery and arid theory of EU
integration. “If you want a crowd, start a fight” said
P.T. Barnum, the 19th century showman. The vibrant
controversy of real political argument is not only
informative and engaging, it associates identifiable
people with the project and does much to counter
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the argument that Europe is run by “faceless”
bureaucrats.

Fourth, referendums also appeal to modern assertive
electorates. Increasingly educated and empowered
citizens demand to be in control; deference towards
those in positions of power is dead. The “we know
best” approach to integration has been fairly success-
ful thus far, but to continue with it would only invite
a backlash from voters who trust their own instincts
before politicians even when they know they are less
than fully informed. By putting power in the hands of
voters, people have the reassuring sense that they
have the final say on further integration.

The accession referendums in candidate countries -
most recently Lithuania, Slovakia, Malta, and Poland -
have helped legitimise the decision to join. But as a
way of rebuilding eroded legitimacy in countries that
have long been members, Ireland’s experience in two
referendums on the Nice treaty is probably most
apposite.

In the first referendum on the Nice treaty in mid-
2001, a low turnout (only one person in three voted)
saw the treaty narrowly rejected, to much surprise in
Ireland and abroad. For the second, last-chance refer-
endum in October 2002, pro-EU forces — fearing a sec-
ond and final rejection — came out in greater num-
bers. Irish integrationists, forced to unlearn their
impenetrable euro-jargon, were obliged to explain to
voters in plain language not only the advantages of
Nice, but why the EU continues to be in their inter-
ests.

As the poll approached, the EU was discussed as never
before. In the media and in public meetings, advo-
cates and sceptics debated arcane matters — qualified
majority voting, enhanced co-operation, veto power,
defence obligations (Ireland’s neutrality was a pas-
sionately contested issue) — that would not be voiced
even at European Parliament elections. By polling day
the issues were understood and fears assuaged. The
end result was a doubling of the vote in favour. The
treaty was passed by close to a two-thirds majority.

All on hoard the Evro-express

In the case of the Irish referendums, as in other equiv-
alent exercises, there is however a mismatch between
those who actually voted (the Irish people) and those
affected by the outcome of the vote (the citizens of
the present EU plus the accession countries). If the

Irish had voted ‘no’ again, the entire Nice treaty
would have been aborted. There is surely something
undemocratic about 4 million people deciding the
political future of 430 million.

It is time to establish a guiding principle: all
Europeans should vote on European constitutional
changes. The equivalent of this happens in fully-
fledged federations, such as Switzerland and
Australia. In both countries a change to the constitu-
tion must have a double majority — both of states and
of voters. Such a model, adapted to include super-
majorities to prevent domination by large states, is
the best available option to bring the EU and its peo-
ples closer.

Aside from the usual referendum suspects - Denmark
and Ireland - most other governments have indicated
that they will also probably hold referendums on the
new EU constitutional treaty. That is a step in the
right direction. But to address the EU’s embryonic
legitimacy crisis, all Europeans should have their say.
Only then will the EU be able to claim to represent its
citizens as well as its elites.

*This essay was first published as part of an ongoing
open Democracy debate on the Future of Europe on
the global affairs website www.opendemocracy.net.
Daniel Keohane is a research fellow at the Centre for
European Reform. Dan O’Brien is a senior editor at
the Economist Intelligence Unit. He specialises in
European politics and economics.
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The Citizens’ Initiative as a “Popular
Motion” in Switzerland

Known as the ‘General Citizens’ Initiative’, or ‘Popular Motion’, a new citizens’ right was approved by Swiss citi-
zens in a referendum on 9th February 2003, despite having been strongly criticised in the run-up to the referen-

dum, explains Bruno Vanoni.

The most disputed of the package of constitutional
amendments aimed at reforming citizens’ rights and
approved by the Swiss people on 9th February 2003
was the so-called ‘General Initiative’. For the very first
time at the federal level, the new instrument would
make it possible for citizens' initiatives to trigger not
only constitutional, but also legislative change. But
the 100,000 signatures required for the initiative
would secure only the right to present a general
demand: parliament would be responsible for trans-
lating the general proposal into a specific constitu-
tional or legislative text. If parliament were to be
unfaithful to the original intention, the Supreme
Court could be asked to intervene.

A new right of initiative

This combination of citizens’ demand, parliamentary
decree and a possible referral to the Supreme Court is
designed to ensure that initiatives feed into the leg-
islative process in the most constructive way — and
also that they do not conflict with international com-
mitments. The new instrument was first proposed 25
years ago by the legendary commission of experts
headed by the then president of the Federal Council
Kurt Fugler and which recommended a complete revi-
sion of the federal constitution. At the time, the new
measure — known as the “unitary initiative” -
received broad support.

The right-wing nationalist Swiss People’s Party (SVP)
was so taken with the idea of the ‘unitary initiative’
that in 1982 it put forward a motion in Parliament
proposing that the new initiative be incorporated
into the proposed new constitution. When the total
revision of the constitution didn't happen, the SVP
group demanded in 1987 that the new initiative right
be implemented without further delay. Parliament
agreed unanimously to have the necessary constitu-
tional amendments drafted. But in 1991 it came to
the conclusion that the reform was too complicated.

Only the SVP refused to perform the required U-turn.
Having voted almost unanimously for the new initia-
tive last October, the SVP did its own U-turn and
opposed the measure when it was included in the
February 9th package.

For much of the referendum campaign, the fact that
what was being proposed as an innovation at the
federal level was already in regular use in seven can-
tons, went unnoticed. None of those who opposed
the initiative seemed to have taken the trouble to
check whether the claimed objections were actually
borne out in practice by the experience at the canton-
al level. While those on the right complained that the
new citizens’ right was too complicated, those on the
left claimed that it wouldn’t be used, because it was-
n‘t attractive enough: it required the same number of
signatures as for a detailed constitutional initiative.

“Remarkably successful”

The independent Swiss “Tages-Anzeiger” newspaper
did a stock-take and discovered that the new initia-
tive right appeared to be much better than its reputa-
tion. In those cantons which already have it (under a
variety of names), it is used surprisingly often and
appears to work pretty smoothly. It has apparently
been “remarkably successful” in the canton of Jura,
the first to introduce it. As legal expert Aldo
Lombardi established in a 1990 study for the Federal
Justice Department, all the unitary initiatives present-
ed during the ‘80s were accepted both by the canton-
al parliament and subsequently by popular referen-
dum. Since 1981, a total of 21 unitary initiatives has
been submitted in Jura — about one a year.

To be sure, this newest of Swiss cantons is something
of an exception in respect of citizens' rights, having
only the generally formulated unitary initiative which
parliament then has to convert into a formal constitu-
tional or legislative proposal. Jura has neither the
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detailed legislative initiative, which all other cantons
have, nor the detailed constitutional initiative, which
is otherwise the norm at both cantonal and federal
levels. Interestingly, the unitary initiative is regularly
used even in those cantons which also have the
detailed initiative right.

Frequent use

In Baselbiet (the rural area around Basle), Thurgau
and Basle City, where the new initiative right was
introduced in 1987, 1990 and 1991 respectively, peo-
ple use almost identical numbers of unformulated
and formulated initiatives. Since 1992, there were 11
unformulated and 13 formulated initiatives in
Baselbiet; since 1990 three each of the detailed draft
proposals and the general initiative in Thurgau. In
Basle City, the unformulated initiatives have been
more popular than the formulated ones: 15 unformu-
lated initiatives were launched, of which 8 were sub-
mitted, while the corresponding figures for formulat-
ed initiatives were 12 and 5.

In the canton of Geneva, which introduced the uni-
tary initiative in 1993 with an 83.4% ‘Yes’ vote, 9
unformulated initiatives have so far been launched,
of which 6 were submitted. According to Patrick
Ascheri, department head in the federal chancellor’s
office, this represents around a third of all the can-
tonal initiatives.

It is only in the cantons of Wallis and Bern that no use
has been made of the unitary initiative since it was
introduced there in 1993 and 1995 respectively. There
are simple reasons for this: in Wallis there have been
no citizens’ initiatives of any kind since 1990; and in
Bern people prefer to use the ‘Volksvorschlag’ (popu-
lar proposal), a local specialty which under its other
name of the ‘constructive referendum’ has just been
rejected at the federal level.

Clear popular approval

Leaving aside the two special cases of Bern and
Wallis, cantonal experience with the general/unitary
citizens' initiative has been surprisingly good.
According to Robert Heuss, director of the cantonal
chancellor’s office in Basle, the only plausible explana-
tion for the frequent use of the unitary initiative lies
in its ‘citizen-friendliness’: “People who want to
launch an initiative and put a new political idea into
the public realm don’t have to produce a legally per-

fect constitutional or legislative formula.”

To the amazement of the political establishment, the
Swiss people voted by a large majority of 70% to
approve the introduction at the federal level of what
has worked so well in the cantons. All the cantons
also voted in favour of the constitutional change. On
the other hand, the change was approved with the
lowest turnout for a national referendum in 30 years
- only 28% of the electorate turned out to vote.

A sample poll of electors conducted by a well-known
polling company after the referendum revealed that
only the most politically conscientious voters had
taken part. There was an above-average strong ‘Yes'
vote from women and people from rural areas. A
majority of the supporters of both the SVP and the
Social Democratic Party (SP) — both represented in
government and both having recommended a ‘No’
vote — actually voted in favour.

Parliament has already implemented most of the con-
stitutional changes agreed by the citizens’ rights
reform referendum. But the new General Citizens’
Initiative tool will only be able to be used once the
detailed legislation has been drafted and approved.
The government is expected to present its proposals
to parliament over the course of the next year. In a
recent report, the relevant parliamentary committee
referred to “a number of tricky procedural problems”
which might well lead to some “intense debates”.
The prediction is that the new citizens’ initiative will
not come into force before 2006.

Bruno Vanoni is the political editor of the Bern-based “Tages-Anzeiger”.
Bruno.vanoni@tages-anzeiger.ch

© Tages-Anzeiger, published first on 14th January 2003 in the run-up to the
referendums of 9th February 2003, amended to take the results into account
and further edited for “Transnational Democracy in the Making” in July
2003.
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Worth the paper they’re written on?

Paul Carline calls for constitutions to be taken seriously

Families don’t have constitutions, hunter-gatherer
tribes don’t have them (at least not written ones,
though they certainly have well-defined rules of
behaviour), but enormous numbers of other kinds of
organisations do have them — from tennis clubs to
amateur dramatic societies to all kinds of businesses,
national and international charities and NGOs - and,
of course, states.

In simple terms, constitutions define and regulate the
principles, aims, structure and internal and external
relationships of all these very different organisations
- most of which take their constitutions very seriously.
They have a legally binding character and failure to
abide by the constitutional rules can have very serious
conseqguences, both for individual members of the
organisation and for the whole organisation. Lack of
respect for the constitution can mean dismissal of the
organisation’s officials and even the enforced winding
up of the organisation itself.

In a real sense, a constitution has a similar quality to
the oath given in court “to tell the truth, the whole
truth and nothing but the truth, so help me God”,
traditionally made with a hand placed on a Bible. In
this sense, constitutions can and should be considered
'sacred’. It is therefore not surprising to find indica-
tions of this sacred quality in the wording of the pre-
ambles and first articles of many constitutions — “By
the will of the Most High...” (Chechnya); “...aware of
our responsibility before God, our own conscience,
past, present and future generations...” (Ukraine);
"Conscious of their responsibility before God and
men.” (Germany); “In the name of God Almighty!”
(Switzerland); “In the name of the Holy and
Consubstantial and Indivisible Trinity...” (Greece); “In
the name of the most holy Trinity...” (Ireland).

In this age of multiculturalism, specific reference to a
divine source of authority is now frequently avoided.
Nonetheless, the sense of a ‘sacred’ commitment to
fundamental and deeply-held values still imbues most
constitutions: “Confirming our adherence to values
common to all mankind...” (Belarus); “...proceeding
from the high responsibility towards present and

future generations...” (Chechnya); “... pledging our
loyalty to the universal human values of liberty,
peace, humanism, equality, justice and tolerance...”
(Bulgaria); “in the spirit of the inviolable values of
human dignity and freedom, as the home of equal
and free citizens who are conscious of their duties
towards others and their responsibility towards the
whole...” (Czech Republic); “... all citizens of the
Republic, both those who believe in God as the
source of truth, justice, goodness and beauty, as well
as those not sharing such faith but respecting those
universal values.” (Poland); “the central role of the
human person and his inviolable and inalienable
rights” ... and the wish to “strive for peace, justice
and solidarity” (draft EU constitution).

1’

One of those values which approximately 80% of the
constitutions of the countries of ‘greater’ Europe
agree on is the principle of popular sovereignty, com-
monly stated in the very opening articles of the
national constitutions in variations of the phrase: ““II
state power derives from the people”. It is such a
common and starkly expressed principle that it is
worth quoting these variations:

“Sovereignty in the Republic of Albania belongs to
the people”; “The people are the source of all power.
National sovereignty belongs exclusively to the peo-
ple. The constituent power belongs to the people”
(Algeria); “In the Republic of Armenia power lies with
the people”; “Its law emanates from the people”
(Austria); "The sole source of state power are the
people of Azerbaijan”; “The people shall be the sole
source of state power” (Belarus); “The entire power
of the state shall derive from the people” (Bulgaria);
“Power in the Republic of Croatia derives from the
people and belongs to the people”; “All state power
derives from the people” (Czech Republic); “...the
supreme power of the state is held by the people”
(Estonia); “The powers of the state in Finland are
vested in the people”; “National sovereignty belongs
to the people” (France); “The people are the sole
source of state power” (Georgia); "All state authority
emanates from the people” (Germanyy); “All powers
are derived from the People [and] exist for the bene-
fit of the People” (Greece); “...supreme power is vest-
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ed in the people” (Hungary); “All powers of govern-
ment, legislative, executive and judicial, derive, under
God, from the people” (Ireland); “Sovereignty
belongs to the people” (Italy); “The sovereign
power... is vested in the people (Latvia); “Sovereignty
shall be vested in the people” (Lithuania); “The sover-
eign power resides in the Nation” (Luxembourg);
“Sovereignty ...derives from the citizens and belongs
to the citizens” (Macedonia); “National sovereignty
resides with the people (Moldova); “Supreme power
... shall be vested in the Nation” (Poland);
“Sovereignty, one and indivisible, rests with the peo-
ple” (Portugal); “National sovereignty resides with
the Romanian people” (Romania); “The multinational
people of the Russian Federation is the vehicle of sov-
ereignty and the only source of power” (Russia);
“Power shall be vested in the citizens”
(Serbia/Montenegro); “State power is derived from
citizens” (Slovakia); “Power is vested in the people”
(Slovenia); “National sovereignty belongs to the
Spanish people, from whom emanate the powers of
the state” (Spain); “All public power in Sweden pro-
ceeds from the people” (Sweden); “The people are
the bearers of sovereignty and the only source of
power” (Ukraine).

" few constitutions place specific sanctions on any
attempt to usurp the people’s ownership and use of
state power: “No part of the people, no political
party nor any other organisation, state institution, or
individual shall usurp the expression of popular sover-
eignty” (Bulgaria); “The usurpation of state power
constitutes the gravest crime against the people”
(Moldova).

In practice, of course, political elites conveniently for-
get their constitutionally subordinate roles, as Kofi
Annan observed, with the result that most European
‘democracies’ qualify for the label famously awarded
to the UK by the former British Conservative cabinet
minister Lord Hailsham: that of an “elective dictator-
ship” (and not even a benevolent one!). | hope that it
was not with a sense of irony that the EU Convention
chose the quotation from Thucydides as the motto of
the draft EU constitution: "Our constitution is called a
democracy because power is in the hands, not of a
minority, but of the greatest number”.

As the potential founding moment of a new constitu-
tional relationship between the peoples of Europe
draws near, it is perhaps time for those peoples to
reclaim the popular sovereignty their national consti-
tutions accord them and to insist not only that the
principle of popular sovereignty also be inscribed in

the new EU constitution, but that this principle be
treated with the respect it deserves — also in day-to-
day political practice. Perhaps the Moldovan principle
- that the usurpation of state power “constitutes the
gravest crime against the people” - should be includ-
ed in the new EU constitution, and backed up by the
authority of a European Constitutional Court. If popu-
lar sovereignty means anything, and if constitutions
are to be worth rather more than the paper they are
written on, it is the people who have the ultimate
right to decide on the shape and power of the institu-
tions they choose as the guardians of order and jus-
tice. It is no longer acceptable for political elites to
maintain structures of power which place ‘the state’
in a position of unquestioned dominance — unless the
people have specifically given their permission for this
i.e. the structure of the state must be open to regular
review and approval by the people, who have a right
to more than a pseudo-choice between increasingly
similar political parties. As Kofi Annan observed:
“True democratisation means more than elections.
People’s dignity requires that they be free — and

able - to participate in the formation and steward-
ship of the rules and institutions that govern them”
(2002 UNDP World Development Report).

Constitutions need to be treated with the respect
they deserve — but that doesn't mean preserving them
in aspic. They also need to be open to change to
reflect the continually rising standards of democracy.
The EU constitution is a chance to incorporate the
very best of all the constitutions of its member states:
we should be aiming for the highest statement of
principles possible — and the first principle (from
which all else should follow) must be the principle of
popular sovereignty.

Paul Carline is UK Coordinator of the Initiative & Referendum Institute
Europe and lives outside Edinburgh.
paul@carline.fsnet.co.uk.

1. A table showing the precise wording of these principles in the various
European constitutions can be found in the Appendix of “Transnational
Democracy in the Making”
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The Europe-wide Constitution Referendum

Jiirgen Meyer and Sven Halscheidt present three options for a constitutional citizens decision on Furape

Acceptance of the European Constitution, which the
European Convention has drafted, signifies a change
in the existing treaties which would take effect after
it has been ratified by all the member states accord-
ing to their constitutional provisions (Art. 48 ' 3 EU).
Acceptance referendums would be carried out in
those states in which there is the necessary provision.
Incorporation of a referendum provision in the
European Constitution — a provision which could then
be used for the ratification of the Constitution itself —
would only be possible by prior amendment of the
treaties according to the formal amendment proce-
dure set out in Art. 48 EU before the acceptance
process for the European Constitution is begun. Such
an amendment prior to ratification of the
Constitution is impractical on time grounds alone. Nor
would it be possible to create a legal basis for oblig-
ing the member states to carry out a referendum by
using secondary Community law. There is neither a
specific authority to do so, nor could the competences
provided for in Art. 308 (for complementing treaty
provisions) be used for this purpose.

The only means by which a Europe-wide direct partici-
pation of the citizens of the EU in the ratification of
the European Constitution could be achieved would
be if the Convention were to issue a recommendation
to the member states to provide for the acceptance
of the Constitution by means of a referendum. The
recommendation could contain a request to the mem-
ber states to make the necessary arrangements for
carrying out such referendums. In addition, the
Convention could work towards a commitment by the
next IGC (which will be convened after the
Convention’s work is concluded) to a shared goal of
ratifying the European Constitution by referendums
in as many member states as possible. This would not
create a legal obligation, but could induce a political
commitment.

The European Constitution can make it a requirement
that changes to the Constitution come into force only
when they have been ratified by all the member
states according to their own constitutional provi-
sions, which include the provision for referendums.

This would be a permissible requirement of EU law,
which the national law of the member states would
be obliged to follow. The actual arrangements for the
referendums would be within the competence of the
member states. The legal foundation for such a
Europe-wide referendum carried out separately in
each member state would have to be created in those
states which do not already provide for referendums.
A second option would be to create a provision
whereby changes to the European Constitution would
have to be ratified by the citizens of Europe in
Europe-wide referendums in addition to the process
of ratification by the member states in line with their
own constitutional provisions. This would be a
European referendum, carried out in all the member
states simultaneously, not organised uniformly, but
according to the different rules in each country. This
would be analogous to the current provisions for
elections to the European Parliament. The third
option would be that the European Constitution
would allow changes to itself only by means of a ref-
erendum provision included in the Constitution.
Changes to the Constitution would then come into
effect only if those changes had been approved in a
referendum arranged according to the provisions of
European law. It would be possible to provide for a
European ratification referendum supplementary to
the current ratification by the member states accord-
ing to their separate constitutional provisions; it is
also imaginable that the former could replace the lat-
ter.

Prof. Dr. Jirgen Meyer is Member of the EU Convention and Co-Editor of
“Transnational Democracy in the Making”, PD Dr. Sven Hélscheidt is Advisor
to the German Bundestag.
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The Use of Referendums in the EU

Is it a good a idea to call for a evrope-wide referendum on the same day as nexts years evropean elec-

tions, asks Nigel Smith.

Recently, the EU Commissioner for External Affairs,
Chris Patten, admitted he hated referendums. By
parading Hitler and Mussolini in support of his argu-
ment, he simultaneously revealed how shallow his
knowledge is, for he could have picked more recent
examples of abuse of referendums from the many
hundreds held since their time. He might even have
looked at the European Commission’s role in the EU
accession referendums in 2003. Nor did he admit the
constructive use of referendums. He overlooks the
possibility that President De Klerk’s use of a referen-
dum in South Africa prevented a white backlash dur-
ing the transfer to majority rule. Referendums in East
Timor and Northern Ireland were integral to political
transition. Even in my own Scotland, a referendum
has not only entrenched the new Parliament but sus-
tained public support for it through the first difficult
years. The possibility that referendums could play a
constructive role in EU democracy was beyond him.
We need to dispel this ignorance if we are to see the
greater use of referendums in the EU. But first we
need to be honest about their limitations — referen-
dums can be hijacked by elites, majorities and
Governments - if unfairly conducted. So we are
absolutely right to identify these abuses and promote
the free and fair conduct of referendums.

Britains Referendum Commission

| am glad to say Britain has committed itself to free
and fair referendums. The UK is not one of the lead-
ing Initiative & Referendum democracies, but it is
changing. The UK has held eight major referendums
in the last thirty years, with more to come, as well as
many minor ones. Perhaps more importantly for this
debate, in the year 2000 the UK created the only per-
manent Referendum Commission within the EU and
this new body (known as the Electoral Commission) is
already extending the free and fair principle into
areas where its founding law is either silent or vague.
One of these areas is the practice of combining elec-
tions with referendums or referendums with referen-
dums. This practice came under early scrutiny because
the British Government considered holding a British
Euro referendum at the same time as the Scottish and

Welsh regional parliament elections. The Commission
ruled against the combination because it would have
overshadowed these elections as well as preventing a
single common political experience for the referen-
dum across Britain.

While the two specific combinations below are
already being widely discussed, the reality is that
these referendums will have to stand alone in the UK
where neither combination will be allowed.

e Across EU - Combining a referendum on the
Constitution with EU Parliament Elections

e In the UK- Combining a referendum on the
Constitution with a referendum on the Euro

Although referendum rules and political cultures vary
across the EU, at least some of the reasons why
Britain has come to this conclusion have general
application within Europe.

Why combine major referendums and elections
anyway?

It is worth pausing for a moment to consider the
arguments for combination usually advanced as

* Increased legitimacy
e Saving in costs
Politicians seeking advantage

Increased legitimacy. Falling turnouts in the UK and
other democracies have prompted much of the cur-
rent interest in combined polling. The idea being that
the more important political event in the combina-
tion increases voter interest and participation and
thus restores legitimacy to the political process.

However, there is a danger that some voters in elec-
tions (usually higher turnouts) who have no interest in
the accompanying referendum may cast a referendum
vote for the status quo. Thus the increased turnout in
the referendum may give a misleading legitimacy or
even reverse the result. The same tendency might also
affect postal voting if extended to referendums. This
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conservative effect can be seen in the examples below.

¢ New Zealand Proportional representation referen-
dums of 1992 and 1993
¢ Referendums to permit elected Mayors in the UK

Cost savings. Major referendums are costly. In the UK,
combining one with an election might save £20 mil-
lion. But this superficially attractive saving is no more
that one euro per person and certainly does not justi-
fy the democratic loss entailed in combining elections
and referendums. So cost cannot matter when a
major issue is at stake.

However when there are 12 minor referendums on
the ballot paper as in some countries, having separate
referendums on each would be an unacceptable cost.

Politicians seeking advantage - Politicians often use a
referendum to remove an issue from the party politi-
cal process, thus insulating their party from the divi-
sions it may cause within their ranks or among the
voters. So when politicians seek to bring a referen-
dum back into the party political process beware of
the motives.

There are many examples, but one is sufficient. In
2002, the governing party in Northern Ireland pro-
posed that a referendum on the Border with Ireland
should be combined with the Regional Assembly elec-
tions. This was a naked attempt to use a referendum
in a majoritarian way and for party advantage. The
combination would not have been allowed in the UK.

Two essential qualities of a referendum

Before considering the arguments against combina-
tion it is worth identifying the particular qualities of a
referendum that are at risk. While referendums differ
from elections in a number of ways, two of them are
of fundamental importance in understanding the
problems of combination.

* Politics beyond party - This is direct democracy
where a decision is taken out of the hands of our rep-
resentative democracy (our elected MPs, Deputies,
Senators and local councillors) and made directly by
the people. For a long time this has been more theory
than practice. But in the last 20 years, party de-align-
ment has become a marked feature of fairly conduct-
ed referendums. The number of voters able to distin-
guish between a party vote and an issue vote is
increasing and may already be the majority. The losers

are not so much politicians, who continue to play an
important part in the referendum, but their parties.
By diluting the role of parties in a referendum, the
voter is freed from party obligation and cross-party
campaigns emerge to win the free votes. Non-politi-
cians are admitted to a process where they wouldn't
normally be. Referendums are politics beyond party
and the nearest we get to a free vote.

* Single issue debate — The other essential element is
the public discourse before the referendum in which
there is a flow of information and argument to the
voters and a concentrated focus by the media on the
issue, ending with a referendum decision. It is of
course an Athenian ideal never fully realised and still
controversial, but it can and does work. The stand-
alone debate is different from an election. No other
issues are considered, no politicians or parties are at
risk. With a balanced referendum broadcasting regime
(present in Britain) and the Government not using tax-
payers’ money in support of one side of the argument
(still undecided in Britain), a fair debate is possible.

If reducing the party political role and a concentrated
focus on a single issue are the pillars of a referendum,
then anything that drives the referendum back into
the party political process and sidelines, overshadows
or confuses the single issue debate undermines the
very principle of a referendum. Why bother having it
if such conditions prevail?

If the arguments for combining major referendums
are tactical and convenient, the arguments against
appear fundamental. Those of us desiring fair refer-
endums ought to be opposed to combination in prin-
ciple.

So what is separation? Probably a major referendum
should not be held within three months of an elec-
tion. In fact this period has been legislated in previ-
ous British referendums, but there is no current policy
on the length of separation.

Major referendums

Does every referendum and initiative need this elabo-
rate and costly process in practice? In principle yes,
but in practice, | think not. Classifying them as major
and minor referendums helps decide where combina-
tion should be avoided.

e Major referendums: constitutional, electoral, fun-
damental, complex controversial, deep social cleav-
age. Change likely to have further consequences

* Minor referendums: may be more policy issues like
a local tax, drink law, Sunday opening of cinemas
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where the case for and against is more easily stat-
ed and more readily understood and where the
change proposed is complete in itself.

Beware of assuming that all initiatives fall into the
minor category and vice versa. It is immediately obvi-
ous that the border between the two categories must
always be a political decision

Several countries - US, Italy, Switzerland - already
combine referendums as established practice.
However it is worth pointing out the

Selective participation in turnouts in Switzerland.
People vote only on issues that matter to them,
leaving the rest to fellow citizens. It leads to
tremendous volatility in turnouts

Italians objected to having as many as 12 issues in
the 1995 ballot. There may be 30 referendums on
a US ballot paper. This total leads to the phenome-
non known as “roll-off”, where voters decide the
first few initiatives on the ballot paper and don't
bother with the rest. So thirty minor issues fight to
be first on the ballot paper list. Thus the argu-
ments against combining major referendums spill
over into minor referendums

Nigel Smith was chair of the all party campaign for a ‘Yes’ vote in the 1997
Scottish devolution referendum and has advised other referendum cam-

paigns including the Good Friday Agreement.
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The call for a referendum on the EU consti-
tution is more than hype

Why is a referendum so desperately important for the UK too, asks Diana Wallis

Referendums and people’s initiatives are not the sort
of democratic mechanisms usually associated with the
unwritten British constitution. In the UK model,
Westminster parliamentarians are theoretically all
powerful. It is a centralised representative democracy
but the cracks are beginning to show. The UK model
is starting to look out of date to an electorate
increasingly interested in single issues and frustrated
by governments with overwhelming parliamentary
majorities that cannot be held to account, save at a
General Election once every five years. It is only in
relation to Europe that the UK has ever felt it neces-
sary to experiment with direct democrarcy at a
national level. The UK'’s first ever national referendum
was on continued membership of the European
Economic Community and now the people have been
promised a referendum on the single currency,
although no date for this has yet been fixed. Thus ref-
erendums and Europe go together in the national
psyche, so it has been fertile ground for the
Eurosceptic press and the Conservatives to call for a
referendum on the outcome of the Convention on
the Future of Europe and the following IGC, of course
expecting a negative response. However, more reli-
able Eurobarometer polls show that 52 per cent of
the British public would support a European
Constitution. So perhaps it is time that the pro-
Europeans showed more trust in the people and start-
ed to lead the debate.

| am hardly surprised that there is now such a rumpus
about whether or not we should have a referendum
on the outcome of the Convention on the Future of
Europe following the submission of its proposals to
the IGC. After all, | had the temerity to suggest in a
parliamentary report | wrote more than 18 months
ago that the outcome of the Convention should at
the very least be set out on a piece of A4 paper and
posted through every door in the EU. My reasoning
was simple — how could we purport to be moving
nearer to our citizens if we were not even prepared
to tell them what we were doing? | described it as
analogous to the Good Friday Agreement process in
Northern Ireland: information followed by a referen-
dum. At that time a measly 200 out of my 620 parlia-

mentary colleagues were prepared to support the
idea. Now it is all the rage!

Evrope has moved on

So why do | think a referendum is so desperately
important for the UK? Firstly we have to stop pussy-
footing about with our relationship with Europe.
Either we are in there and we participate fully and
willingly or we get out and leave others to get on
with the project. Our continued hysteria and carping
as a nation will benefit no-one, least of all ourselves.

We have only ever had one nationwide referendum
and that was on our original membership of the
Common Market - finally almost 2 to 1 in favour of
staying in the EEC. But that is now more than a quar-
ter of a century ago, Europe has moved on. However,
the moving on has only ever been endorsed by our
Parliament, not by the people, unlike in some other
European countries. Of course it is possible to argue
that referendums on treaties such as Nice are impossi-
ble things and an absolute bore to the electorate
who will find some other issue to use the vote for
other than what was intended. But hey, surely that is
a citizens right to use his or her vote in a way that is
effective for them? What we have to do as politicians
and interested parties is ensure there is information
and public debate. If over the last 30 years we had
had a little more informed debate about Europe then
maybe, just maybe, we would have a more relaxed
attitude towards our membership of the EU. Indeed if
the Government at last has the courage to give us a
referendum on the Euro it will find, quite rightly, that
the electorate will use it to debate our whole rela-
tionship with Europe and not just the economic bene-
fits, as Ministers would prefer. If we had a referen-
dum on the new constitutional settlement first, which
would make more sense, then it would almost be
arguable that the decision on the Euro could be left
to the Government and Parliament.

To my mind, it does not really matter whether the
outcome of the Convention proposals are either the
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end of 1000 years of British history or a tidying-up
exercise. In fact, both extremes of the current British
political debate are nonsensical and the truth will
probably lie somewhere in the middle. The essential is
that we have a proper debate with the British public
about it and allow them the choice. It is entirely falla-
cious to argue that they can exercise that choice at
general election time when no party, not even our
own, presents a coherent front on the European
issue. We have become too attached to the idea of
representative democracy. If the aim is to increase
voter participation then people should be given an
issue to vote about; a real decision to make, not just a
party label to vote for. If the war with Iraq did any-
thing, it re-engaged people in the political process.
They showed they wanted to participate, to be con-
sulted and to be listened to — parliamentary debate
was not enough.

Regional assemblies’ referendums as a beginning

To some extent the Blair regime recognises this. After
all, it has decided that the idea of introducing
devolved regional assemblies in England can only
happen once the people have spoken in a referen-
dum. In June 2003, Deputy Prime Minister Prescott
announced that the three northern English regions -
the North-West, the North-East, and Yorkshire and
the Humber - will hold ballots in October 2004 as to
whether elected regional assemblies should be intro-
duced. The decision to introduce such assemblies was
a Labour party manifesto pledge at the General
Election of 2001, however, the process to bring these
about became dependent on affirmation through the
referendum process. So for certain things - those with
a seemingly constitutional aspect - the UK is willing
to embrace referendums. Yet it is a hit and miss
process with no logicality. Nor does the general public
have any ability to trigger the mechanism or to frame
the question. For example, the Eurosceptic UK
tabloid, the Daily Mail, has campaigned for a referen-
dum on the EU Constitution and yet, having collected
thousands of signatures in support, has received a
rebuff from the Government and thus its campaign
has reached a full stop. Such is the UK system. Even
petitions to the Westminster parliament have no for-
mal route to lead to legislation. Indeed even an MP
has to win a sort of lottery to start the process to get
a 'Private Members Bill’, which seldom succeeds. No
wonder citizens feel frustrated. There are some mech-
anisms which exist at a local level, for example, a peti-
tion to establish a parish council or an elected Mayor.
Again these are little used, especially by the political

parties. There is a need to re-enfranchise our citizens.
Elected politicians don't know it all; they need input
from their electorate. Now we have an electorate
which is much more educated and more infomed
through modern comunications and the media. It is
important therefore to harness this to create a mod-
ern European demos. The alternative is a fragmenting
and, at times, angry citizenry that will find politicians
and politics in my opinion increasingly less appealing.

So my reasons for wanting a referendum about
Europe go deeper than just the current hyped up
debate about our relationship with the EU. It goes to
the heart of our democratic process, which | believe is
sadly inadequate and out of date. | could say it is not
about where or how we vote — supermarket or letter
box or via text message — but rather the relevance
and impact of our vote. Politicians need to trust the
people again, and then they might find that the peo-
ple will have more regard for politicians. It just hap-
pens that Europe is the biggest constitutional issue
we face at present and democratic constitutions are
usually approved by the people, not imposed from on
high.

Diana Wallis is the Leader of the UK Liberal Democrat Group in the European
Parliament. dwallis@europarl.eu.int.
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We’ve got the Furopean Constitution —
now it’s time for a Evropean Referendvm

Direct-democratic institutions on the Furopean level will make the EU more stable, argues Jo Leinen.

The Convention on the Future of the EU has successful-
ly completed its work: It has presented its proposals for
an EU which is more efficient, more democratic and
closer to its citizens. The acknowledgement and inclu-
sion of participative elements as a complement to rep-
resentative democracy represents a major step for-
ward. The citizens’ submission right now embedded in
Article 46, which allows one million citizens to ask the
EU Commission to put forward a legislative proposal, is
a real innovation in the institutional structure of the
EU.

What is now required is for the new constitution to be
endorsed by the citizens of the Union. The European
Constitution implies nothing less than a re-founding of
the European Union - and that is something the citi-
zens must decide on directly. A referendum on the
constitution would emphasize the importance of this
step in European integration and give the constitution
the legitimacy it needs.

The idea of a referendum also raises the hope that
there would be a wide public debate in the run-up to
such a (Europe-wide) referendum. It is clearly in the
interest of all involved that a decision on the constitu-
tion should be made by people who are as well
informed about the issue as possible. The European
Constitution provides a good basis for this, as the
Convention has already opened up the debate. There
is a great deal of information already available which
could be presented to the public in the run-up to a ref-
erendum.

The next elections to the European Parliament in June
2004 offer a suitable date for such a referendum on
the constitution. Only a Europe-wide referendum held
simultaneously in all the member states would give the
clear result which is needed. Otherwise, there is the all
too likely danger of referendums being dominated by
national political issues which could cloud or even
totally obscure the central European ones. That is why
it makes sense to ask those voting in the EP elections
on 10th-13th June also to vote on the second issue of
the European Constitution. That would enhance the
status of both votes.

Participative democracy at the European level is a pre-
cious prize. The European Constitution can make it a
piece of European reality. A referendum on the consti-
tution would be the first expression of that Europe-
wide participation. It is, of course, a fact that there are
constitutional obstacles to such a (binding) referendum
in some member states, but in such cases there could
at least be a consultative referendum. It is still an open
question whether and how referendums could become
a permanent part of the European political process. On
what issues, how often and according to what rules
would referendums on EU questions make sense?

The referendum tool should not be introduced in an
‘inflationary’ way, as this would damage the credibility
of referendums and of their results. There are also sub-
jects which are not suitable for referendums or which
are so specialized that they would not attract the nec-
essary level of participation. But for future substantial
changes to the European Constitution, a referendum
process in two stages would make sense. In the first
stage, a new Convention would be convened to
debate and draft the constitutional changes; the sec-
ond stage would then be ratification of the proposed
changes in a referendum. The changes would be held
to have been accepted if they had been approved by a
qualified majority of the voters in a qualified majority
of the member states. This would ensure that the evo-
lution of the European Union was legitimised by the
direct participation of the citizens, but also that the
whole process was not blocked if there were a ‘No’
vote in one or a small number of countries.

The European Constitution brings a new quality to the
EU: It is newly constituted in its dual legitimacy as a
union of states and a union of citizens. It is therefore
only logically consistent for the direct-democratic par-
ticipation of the EU’s citizens to be grounded in its
constitution. The citizens' submission right is a good
beginning: the referendum must now be added. This
would bring the EU closer to its citizens and also make
it more stable.

Jo Leinen is Member of the European Parliament (PES, Germany).
JLeinen@europarl.eu.int.
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People need real power

Direct democracy will be part of a fully functional and well balanced EU, writes Monica Frassoni

We live in an age of representative democracy.
Competitive elections based on universal suffrage and
secret ballots are used to achieve political representa-
tion. Elected representatives have political

authority. Their legitimacy comes from the mandate
they receive from the electorate. Electors can choose
whether to vote their representatives out of office or
to continue having the same politicians representing
them.

Yet there is growing unhappiness with this mode of
political organisation. Election turnout is falling.
There is a sense of disconnection and alienation
between politicians and ordinary people. People are
turning away from politics. How can one ensure that
citizens feel connected with the political system to
which they belong?

One increasingly popular solution is to use the tools
of direct democracy. Direct democracy allows citizens
to directly influence the political system on the big
issues of the day, through the possibility for citizens
to initiate legislation and/or through referendums. It
allows government not only for, but also by the peo-
ple.

There are disadvantages to referendums, above all if
they deal with European issues. Complex and difficult
issues can become oversimplified, and the electorate
will usually suffer from the fundamental problem of a
lack of information. They can be used as an opportu-
nity for politicians to absolve themselves of responsi-
bility for making difficult decisions. In some countries
such as Italy, they are forbidden for ratification of
international treaties.

But referendums do provide a useful and potentially
significant vehicle for strengthening democracy. With
voter turnout in decline for general, local and
European elections, referendums can help to create
the sense of a participatory democracy - giving people
real power and influence on important social and
political issues. Referendum campaigns serve to
inform and educate the electorate on specific issues.
Referendums could be used to reinvigorate public
engagement and revitalise our democracies.

This need for engagement is felt in a particularly
acute fashion when one examines the functioning of
the European Union. It has become common in the
past few years to say that the European Union faces a

crisis of legitimacy. There is widespread talk of a
“democratic deficit” in the EU. Eurosceptics claim that
the EU is an elite project over which ‘the people’ have
virtually no influence.

There is a ready-made counter-argument: Almost
nothing in the EU is done without the agreement of
democratically elected governments. But this fact
does little to increase the social legitimacy of the EU.
In a similar fashion, the directly elected European
Parliament plays a crucial role in deciding on EU legis-
lation and holding the European Commission to
account. Indeed, the Parliament’s powers in these
areas have been increased hugely in the past twenty
years. Yet the turnout at the last European election in
1999 was the lowest ever.

It is against this background that the European
Convention on the Future of Europe was convened,
with one of its main goals that of bringing the EU
closer to its citizens. A major effort has been made to
make the EU simpler and more transparent. The
Convention has proposed a clear and readable set of
fundamental constitutional provisions, so that citizens
can clearly understand what the EU is and how it
works. It has proposed a Citizens’ Initiative

right. Many Convention members have called for a
referendum to be held on the proposed EU constitu-
tion.

Direct Democracy has a contribution to make to a
fully functional and well balanced EU. It can act as an
enriching complement to political representation. It
can help to create the European demos that is so
often talked about, but which still seems fragile, if it
indeed even exists as yet. In introducing the citizens’
initiative, the first step has been taken to allow
European citizens a direct say at the European

level. What will the future hold? | am among those
who support the idea of having referendums which
transcend national borders, for decisions affecting all
EU citizens. This would answer the fears of those who
saw the Irish ‘No’ vote on the Nice Treaty as a sort of
blackmail by a tiny minority deciding the future of
the rest of the EU.

Some propose that the President of the Commission
should be directly elected by the citizens of

Europe. This would give him huge personal legitimacy
in a post which up to now has been at the forefront
of eurosceptic attacks on the EU. This plan could see
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our Member States entrusting the European
Commission with even further executive powers and
seeing it transformed into a true European
Government.

Concentrating on the here and now, since a major
goal of the Convention is to increase the social and
popular legitimacy of the European Union, holding a
referendum on the proposed constitution certainly
seems a good idea. The modalities of this referendum
would need to be thought out carefully. But I reiter-
ate that such a referendum should be held at the EU
level and the decision taken by the majority of citi-
zens. Of course, we would have to manage the conse-
guences of a country saying ‘'no’. However, | believe
the advantages of having a referendum far outweigh
any potential negatives. A referendum could be the
perfect opportunity for governments to spell out, and
for people to learn about, how the EU benefits them
in their daily lives. And the fact that the result of the
referendum would be taken at the EU level would
prevent it from becoming a purely internal political
affair. The undoubtedly vibrant discussion which
would follow could allow citizens to understand and

feel a sense of belonging to and ownership of the EU.

Monica Frassoni is President of the Greens/ALE Group in the European
Parliament. mfrassoni@europarl.eu.int
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New standards against populism

Sylvia-Yvonne Kavfmann thinks that the new Evropean citizens initiative right can promote a

transnational public space in Europe.

The decision by the presidium of the Convention - lit-
erally at the last moment - to include a passage in
the draft constitution giving EU citizens a right of
direct initiative for legislative proposals under certain
preconditions (a minimum of 1 million signatures
from “a significant number of member states”) cer-
tainly came as a surprise, but by no means by pure
chance. On the one hand, the presidium had to
respond to growing public criticism at the absence of
radical reform measures aimed at the democratisation
of the EU, while on the other hand a committed cam-
paign launched by NGOs from a number of EU mem-
ber states - IRl Europe (Amsterdam) and “Mehr
Demokratie” (Berlin) - had been running for months
both inside and outside the Convention pressing for
referendums on the draft constitution and for the
institution of a citizens’ initiative right: a campaign
which ultimately secured the support of more than
100 members of the Convention.

The inclusion of that passage — Article 1-46 § 4 of the
draft constitution, which provides for citizens' initia-
tives at the European level - must be considered a
great success. If the provision survives unscathed the
IGC on the European Constitution planned for this
coming autumn, a European citizens’ initiative right
would for the first time be anchored in a European
treaty. The European Constitution would thereby set
new standards — some of the member states’ constitu-
tions have no provision for referendums or have high
participation thresholds.

Limits to hoth parliamentary and direct democracy

There are very good reasons for the latter: the princi-
ple of representative democracy, as practised in all
the EU member states, is expressed in the representa-
tion of the citizens by elected members of parliament,
with the political parties having the task of ‘bundling’
and focussing the wide spectrum of political posi-
tions. The institutionalised clash of opinions in a
democracy brings about a high level of public discus-
sion on the various issues — the pre-requisite for a
functioning, living democracy. Under ideal conditions,
there is an interplay between the parties and civil
society which feeds back into the process of opinion-

forming and decision-making. Any ‘populist’ attempt
to denounce ‘party political democracy’, by setting
against it a supposedly ‘more authentic’ direct democ-
racy, must be firmly opposed. This is nothing other
than an anti-liberal, anti-democratic body of thought.
The same applies to right-wing populist hopes of
using referendums to remove basic elements of
democracy, or even fundamental human and civil
rights. | utterly reject any such intentions:
Fundamental human rights can never be placed in
question.

On the other hand, an approach which seeks to intro-
duce participatory elements into democracy repre-
sents a sensible complement to the representative
parliamentary system. Participation is especially
important precisely where party-political democracy is
not working well. This applies to a marked degree to
European politics, where the pronounced lack of pub-
lic debate continues to be a problem. This is precisely
where the institution of a citizens' initiative right can
be of help: the implicit need to adopt a transnational
perspective, as well as the intensive study of regula-
tions and legislative procedures at the EU level, can
help to create the sense of a ‘European identity’
which unfortunately continues to be a rare commodi-
ty among citizens of the EU to this day.

In short: the European citizens’ submission right, as
now provided for in the draft constitution, can help
to create a European public space and thus make an
important contribution to bridging the chasm
between Europe and its citizens.

A citizens’ referendum on the Evropean
Constitution?

As regards the ratification of the European
Constitution itself, it is not sufficient, in my view, to
adopt solely the parliamentary route. Referendums in
all the EU member states are required because there
is a need to seek direct legitimation from the citizens
for the fundamental political choice of direction
towards a united Europe. This is all the more pressing
because the European constitution is likely to shape
and influence the lives and co-existence of the people
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and countries of the EU for a considerable period of
time. Unfortunately, there is currently no legal basis
for a national referendum in Germany. Although citi-
zen-initiated referendums are provided for in the
constitutions of some of the German Lander, attempts
to introduce elements of participative democracy at
the national level have so far failed to secure the
required [two-thirds] parliamentary majority. The PDS
(Party of Democratic Socialism) has called for national
referendums for many years, unfortunately without
success. In our opinion, the major EU treaty changes
of Maastricht and Amsterdam should have been
voted on in referendums. In 1999, the PDS group in
the Bundestag once again took up the initiative for
direct democracy. It introduced a proposed law on
“Citizens' initiative, citizens’ submission and citizens’
referendum” into the Bundestag (ref. 14/1129), aimed
at “giving citizens extended and direct opportunities
of taking an active part in public decisions”.
Unfortunately, this initiative had no chance in the
Bundestag at that time; likewise, the draft law put
forward by the SPD (Social Democratic Party) and
Greens to introduce elements of direct democracy
into the German constitution was opposed by the
CDU/CSU group and failed to win the required majori-
ty on 7th June 2002. In the debate, the Union parties
claimed that the call for the introduction of national
referendums represented “a frivolous gambling with
proven institutions which have given us a stable
democracy for the first time in German history”.

To date, therefore, the idea of complementing repre-
sentative democracy with elements of direct co-deci-
sion making has remained a pipe dream in Germany.
It is thus all the more welcome that this issue has
been re-invigorated in the context of the debate
around the European Constitution. There is now sup-
port to be found in nearly every party for a referen-
dum on the text of the European Constitution.
Support for a binding national referendum on the
European Constitution has also come from Prof. Dr.
Jurgen Meyer (SPD), Bundestag representative in the
Convention. The FDP group in the Bundestag has also
put forward a motion along the same lines. Although
in their coalition pact the SPD and Alliance 90/Greens
made a commitment to introduce elements of direct
democracy at the national level, the attitude of the
current government has been rather ambivalent.
Thus, although Justice Minister Brigitte Zypries sup-
ported the call for a citizens’ initiative right at the
European level, she labelled a national referendum in
Germany on the future EU constitutional treaty “very
difficult .. [due to] the complexity of the subject”.
Unfortunately, the CDU/CSU alliance in the Bundestag

continues with its intention of blocking the introduc-
tion of plebiscitary elements. This is somewhat puz-
zling, as the CSU representative on the Convention,
Jochen Wirmeling, supports the initiative for national
referendums on the EU constitution.

A challenge for Germany

The current focus on the subject ought to be used to
put national referendums back on the agenda and to
move forward with the amendments to the German
constitution which are required to allow a binding
national referendum on the EU constitution. Should
there be no movement on this front yet again, leg-
islative provision should at the very least be made for
a consultative referendum. That would be very much
a second-best option, but at least it would allow for a
much wider public debate on the text of the pro-
posed EU constitution. Such a debate, with the
increase in public awareness which it would generate,
is essential if the often-cited need for Europe to be
brought closer to its citizens is to become reality.

Referendums at the European level are a necessary
complement to representative democracy.
Parliamentary representative democracy is unavoid-
able, but it also needs to evolve and be added to in
order to lessen current democratic deficits.
Complementing — and thus strengthening -represen-
tative democracy by the addition of elements of
direct democracy is now long overdue. The citizens’
initiative right at the EU level inscribed in Article 1-46
of the draft constitution points in the right direction.
Certain member states — including Germany - ought
to follow its example and allow citizens to vote
directly in referendums on fundamental national
political decisions. The PDS argued for this already in
the case of the Maastricht and Amsterdam treaties.
The European Constitution drafted by the Convention
should be used as an opportunity and an incentive to
introduce referendums at the national level, especial-
ly where in the case of decisions which have a pro-
found effect on the daily lives of our citizens.

Sylvia-Yvonne Kaufmann is a MEP (GUE/NGL, Germany) and member of the
European Convention. SKaufmann@europarl.eu.int.
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9. The IRI Referendum Forums 2002/2003

“A participative Union closer fo its citizens”

Between June 2002 and March 2003 the Initiative &
Referendum Institute organized six Regional
Referendum Forums in Europe. Working together
with interested circles from civil society, academia,
politics, the business world and the media, these
forums paved the way for the working group in the
EU Convention on direct-democratic elements in the
European Constitution and the subsequent introduc-
tion of a “European Citizens' Initiative” into the draft
constitution.

Where and when?

Berlin, June 19, 2002
Eisenstadt, November 15, 2002
Stockholm, November 20, 2002
Brussels, January 21, 2003
York, February 15, 2003
Barcelona, March 28, 2003

Cooperating organizations

Swiss Embassy in Germany

Mehr Demokratie

NTV Television

Europahaus Burgenland

Democracy International

EU Observer, Internet News Magazine
The Swedish Center for Business and Policy Studies
SIFO — Swedish Polling Institute

Abo Akademi

Aarhus University

Kaunas University

Latvian Center for Human Rights

Tartu University

Green/European Free Alliance Group in the European
Parliament

The European Policy Centre

European Liberal Democrats

Campaign for Yorkshire

Forum Civic per una Constitucio Europea
EP Representation Office in Barcelona
Demopunkt Net

Instituto de Estudos Europeus, Lisbon

Referendum Unit, UK Electoral Commission
Permanent Forum of Civil Society

Convention Task Force in the European Parliament
European Commission, Directorate-General for
Education and Culture

Participating citizens

Julie Astorg, Martin Bauschke, Holger Benzing,
Charles Blankart, Florentina Bodnari, Nicolas Bruhl,
Denise Brihl Moser, Hanspeter Blrgin, Paul Carline,
Jean-Dominique Deuschel, Heiko Dittmer, Niesco
Dubbelboer, Michael Efler, Tilman Evers, Martina
Fietz, Isabelle Furrer, Alberto Groff, Andreas Gross,
Marika Haase, Lutz Hager, Barbara Hentschke, Sven
Holscheidt, Emanuel Jenni, Otmar Jung, Bruno
Kaufmann, Sebastian Keyserlingk, Vithayapradith
Khennavong, Marie-Luise Lindemann, Michael
Macpherson, Elisabeth Meier-Brliigger, Todor Minoy,
Holger Méhle, Fred Muller, Jérg Paul Muller, Rainer
Minz, Arjen Nijeboer, Rainer Odenkirchen, Hans-
Dieter Overweg, Melanie Piepenschneider, Christian
Posselt, Ulrich K. Preuss, Stephanie Pruschansky,
Alexander Ritzmann, Dirk Schattschneider, Ernesto
Schilling, Adrian Schmid, Dagmar Schmidt, Marie-
Louise Schneider, Jirgen Schulz-Duebi, Hussein-aga
Ssadigow, Esmond St. Clair Reid, Jakob Tanner, Juan
Carlos Tellechea, Suyapa I. Padilla Tercero, Benedikt
Vogel, Heinz Walker-Nederkoorn, Alexandra
Wirzbach, Heinrich Yberg, Pieter Vereertbrugghen,
Huub Houben, Pierre de Maere, Alexandre
d'Aertrycke, Giovanna da Minico, Barbara Goldoni,
Peter Serracino-Inglott, Heidi Rihle, Doris Kraus,
Thomas Rupp, Kimmo Kiljunen, Ludo de Schutter,
Hugo Lueders, Marco Pezzini, Kristian Groth, José
Aguilar de Ben, Aivar Roop, Jo Leinen, Andrew Duff,
Gianfranco Dell’Alba, Anna Unger, Philippe le Duigou,
Milan Kubik, Fred Six, Chiara Carones, Jacint Ribas
Deix, Carme Gimeno, Carsten Berg, Siska Castelain,
Aurel Duta, Christian de Fouloy, Katrin Romberg,
Jean-Paul Brasseur, Thomas Fiedler, Christine Gruwez,
Nicos Yannis, Henrik Dahlsson, Frederique Chabaud,
Jean-Maurice Dehousse, Francois Poty, Laura Sullivan,
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Flavia Fumagalli, Sabine von Zanthier, Bruno Boissiere,
Francoise De Bellefroid, Arielle Rouby, Kristina Weich
Hondrila, Sarah Ludford, Markus Warasin, Sophie De
Jonckheere, Claude Guillemain, Sophie Doremus, Roy
Perry, Ludwig Blaurock, Lone Dykbjaer, Pal Reti,
Mirsini Zorba, Maria Berger, Kristina Boberg, Philip
Ebbersten, Staffan Eriksson, Eva Eriksson, Mattias
Goldmann, Maria Gratschew, Jan Gustafsson-Bergh,
Hediye GUzel, Per Gétell, Catherine von Heidenstam,
Lennart Klerdal, Per Kageson, Nicklas Kallebring,
Niklas Lampi, Lars Larsson, Leif Brink, Katja Lepola,
Marten Lewander, Hans Lindqvist, Malin Bonin, Carl
Melin, Niklas Nordstrém, Lars Ohly, Diether Pascher,
Toivo Sjorén, Solveig Staffas, Johan Strid, Kate
Sullivan, Barbro Svedenberg, Jonas Tallberg, Arne
Modig, Cia Wiberg, Dag Anckar, Margareta
Andersson, Gunilla Carlsson, Peter Eriksson, Gita
Feldhune, Tobias Krantz, Algis Krupavicius, Aimée
Lind Adamiak, Olof Petersson, Olof Ruin, Juri Ruus,
Inger Segelstrom, Palle Svensson, Pippa Needs,
Meriam Chatty, Herman Beunders, Alexander de Roo,
Marieke Sandersten, Piia-Noora Kauppi, Ditte Staun,
Giovanni Moro, Charlotte Roffiaen, Jeffrey A. Karp,
Nicolas Briec, Carlo Sabatini, Eurora Lester-Smith,
Dimitrios Karamatskos, Guilliame Durand, Dietrich
Hammer, Aline Hammer, Bertrand du Kermel, Jos
Verhulst, Wilbrecht Lambrechts, Concepcié Ferrer,
Antoni Gutiérrez Diaz, Joan Colom, Belén Carmona,
Elisabete Cidre, Victor Cuesta, Virgilio Dastoli, Susana
del Rio, Jaume Duch, Hans Géttel, Jaume Jané i Bel,
George Kokkas, Joaquim Millan, Lupe Moreno, Enric-
Ernest Munr i Gutierrez, Josep Maria Ribot, Eduard
Roig, Juan Pablo Soto, Mercedes Silvano, Victor
Cuesta, Estefania Garcia Esteve, Rosa Garde Nicolas,
Nuria Fdez. Vidal, Joan Font, Gloria Feliu, Domitila
Barbolla, Josep Puig, Miquel Morata, Raimén Gusi,
Meritxell Fabregas, Bartolomé Lago, Margarita Pou
Marfany, Miquel Riera, Oriol Escalas, Victoria Roses,
Julian Artacho, Montserrat Ruiz, Ramon Castellano,
Xavier Ferrer, Miquel Esquirol, Maria Angel Espuny,
Eduarda Azevedo, Péter Balazs, Michel Barnier, Jens-
Peter Bonde, John Bruton, Panayiotis Demetriou,
Karel De Gucht, Gijs De Vries, Lone Dybkjaer,
Alexander Earl of Stockton, Casper Einem, Douglas
Stewart, Joschka Fischer, Michael Frendo, Carlos
Gonzalez Carnero, John Gormley, Sylvia-Yvonne
Kaufmann, Alain Lamassoure, Jo Leinen, Linda Mc
Avan, lihigo Mendez de Vigo, Jurgen Meyer, Louis
Michel, Alojz Peterle, Jacob Sédermann, Stewart
Arnold, Carsten Berg, Michiel Van Hulten, Heidi
Hautala, Perttu Jarvenpad, Diana Wallis, Jirgen Zinnel
and many others.

The trend towards Direct Democracy

Bruno Kavfmann (IRl Europe, President)
at the Berlin Forum

Over the course of the past year, the Initiative &
Referendum Institute Europe (IRl Europe) has become
an interface between academics, politicians, journal-
ists, activists and citizens who are committed to
advancing direct democracy throughout Europe. As
an Amsterdam based institute, we are grateful that
the Swiss Embassy has offered to host this conference
here in Berlin.

The debate on Direct Democracy is still quite under-
developed. We are here in Germany, which has forms
of Direct Democracy almost everywhere at the munic-
ipal and state (Lander) level ( though not at the fed-
eral level). Nevertheless, the debate about Direct
Democracy is still superficial, not going into the
‘'what’ and 'how’ of a workable I&R system. That is
one of the reasons why today we have published the
‘Country Index on Citizen lawmaking 2002’ , establish-
ing the elements of ‘good’ Direct Democracy and
measuring the I1&R rules and practices of 32 European
states against these criteria.

There is a clear tendency towards more I&R around
the globe. To limit ourselves to Europe: between
1981-1990, 129 national referendums were held in
European states. Between 1991-2000 this increased to
248 national referendums. This includes all sorts of
referendums: from plebiscites initiated ‘from above’
by the government, as in France; obligatory referen-
dums such as in Ireland or Denmark; or popular initia-
tives on proposals coming from citizens themselves
such as in Switzerland, Liechtenstein, Latvia and
Slovakia.

There is a double dynamic between ‘Europe’ and 1&R.
European integration is the single most important
topic for national referendums in Europe. Since 1972,
29 national referendums have been held on European
integration. In the next two years, no less than

14 national referendums are foreseen on European
topics: on the Nice Treaty, the Euro, and EU member-
ship. The average turnout is high at 69.6%, a lot high-
er than European Parliament elections. The referen-
dum in Denmark of 2nd October 1972, on EEC mem-
bership, had the highest turnout percentage: 90.1%.
The lowest turnout rate was at the referendum in
Ireland on 7th June 2001, on the Nice Treaty: 34.8%.
If we look at the percentage who said ‘yes’, this is on
average 57.4%, a clear majority. The largest ‘yes’- per-
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centage was at the referendum in Italy on 18th June
1989, when almost 88% of the participating Italians
favoured the beginning of a constitution-making
process for the EU.

The referendum in Switzerland on 4th March 2001
about starting talks on EU membership had the low-
est 'yes’-percentage: 23.2%. The nature of these ref-
erendums differs, however. No less than 17 referen-
dums were plebiscites: 13 were initiated by a parlia-
ment, 2 by a president, and 2 by a government. In a
slim majority of 15 referendums, the outcome was
legally binding. The other 14 referendums were only
advisory.

Direct Democracy is setting new standards for the
process of European integration. More and more peo-
ple have had the experience of deciding directly on
European affairs through 1&R. People who participate
in referendums are better informed about European
affairs. The potential of Direct Democracy to contribute
to the European integration process is obviously sub-
stantial. But in every instance, the design of the I&R
process turns out to be crucial to allowing this poten-
tial to become a reality. That ‘s why it is so important to
do research on what constitutes ‘good’ &R, i.e. which
requirements have to be there to make I&R work.

* k%

Europe needs Democracy, Democracy needs Evrope

Andreas Gross (Council of Furope, Vicepresident)
at the Berlin Forum

1. Europe needs democracy, but democracy also
needs Europe. If democracy remains limited to the
national states, then democracy will be eroded just
as quickly as the autonomy of the national states
has already been eroded. Democracy must be
installed at all political levels where decisions are
made which affect people’s lives.

2. A democracy is never complete or finished. We
have to keep on building on our democracy in
order to keep it democratic.

3. A Direct Democracy is somewhat less unfinished
than a merely representative democracy.
Representative democracy is a condition for and a
part of Direct Democracy, but Direct Democracy is
a little step further.

4. Direct Democracy is the antidote to the banalisa-
tion of politics. Direct Democracy opens up poten-
tials of society which would remain unrealised in a
representative system.

5. Direct Democracy at the municipal, provincial and
national levels can provide citizens with the demo-
cratic self-confidence and consciousness which they
need in order to believe that Direct Democracy at
the European level is possible.

6. The question of what Direct Democracy can offer
to the European integration process is very perti-
nent. Citizens see the European Union as a techno-
cratic elite project. The European Union does not
figure large in the political discussion of the gener-
al public. Direct Democracy can produce the
debate needed to get citizens involved in the proj-
ect of European integration.

If the European Union remains undemocratic, the
result can be a dangerous renationalisation of
European policies and politics: because if people have
to choose between democracy and the European
Union, they will choose the former. They will choose
democracy, but they will make the mistake of opting
for a democracy which they believe exists at the
national level — where there is no longer real power -
and turn their backs on the place where the real
power is — but where there is not yet real democracy.
This is why the transnational space needs to be
democratized.

The position of the Convention on the Future of
Europe is ambivalent. The European governments can
do what they want with the outcome of the
Convention. The vice-chairman of the Convention,
Amato, spoke in the Council of Europe on the need
for a European constitution as well as a bi-cameral
system, such as exists in the United States and
Switzerland. For the majority of the Convention mem-
bers, this is still a bridge too far. The Convention
offers a major opportunity, however, to renew the
European Union and install instruments of Direct
Democracy there.

Direct Democracy is an ensemble, consisting of several
instruments which support and enhance each other.
Which instruments out of this ensemble should be
integrated into a transnational, federal constitution
at the EU level?

1. Every constitutional topic — such as the introduc-
tion of or alteration to an EU constitution - should
always be approved by the voters in a referendum.

2. Not only a majority of the European citizens
should vote in favour, but also a simple, or quali-
fied, majority of the member states.

3. Give citizens the right to present a proposal for a
constitutional amendment or revision to their fel-
low citizens through a referendum.
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The popular initiative is clearly the most important of
all, as it is the central instrument of Direct Democracy
— because the initiative allows citizens to vote not
only on propositions made by governments and par-
liaments, but also on ideas, projects and revisions
born in their own communities: proposals which come
from the people and are voted on by the people.
Through the initiative, citizens may propose changes
to the constitution of the EU and alter and expand
their direct-democratic rights. The popular initiative is
the main constituent of the sovereignty of the citizen-
ship.

Direct Democracy is not simply a matter of being for
or against something. Direct Democracy is a process
which can provide many different benefits. The
design of the process is crucial for achieving these
potential benefits. Direct Democracy can produce 5
main benefits:

— Closeness to the citizens. In a Direct Democracy,
politicians have to leave their ivory towers and
reach out to the citizens. The political sphere is
opened up for the citizens.

— Legitimacy. As citizens can decide directly on politi-
cal issues, a Direct Democracy is more legimitate
than a system in which they can only choose
between their rulers, who are all entitled to make
decisions which have never been given popular
approval.

— Transparency. A Direct Democracy leads to open-
ness and more information, so that citizens know
better what is going on.

- ldentification. If citizens have real possibilities for
participation, then the political sphere becomes
their sphere too and they more are able to identify
with it more.

— A reflective public sphere. In a Direct Democracy,
there is more debate, more exchange, and more
learning processes. The political elite does not have
the privilege of not having to learn now and then.

Elaborating all this leads me to 11 main products
which Direct Democracy can bring to European inte-
gration:

1. More attention by the political elite to the ideas
and aspirations of citizens.

2. Better perception of the citizens by the politi-
cians.

3. Less distance between citizens and politics. The
political sphere is opened up for the citizens, and
politicians have to leave their ivory towers and
reach out to the public.

4. More communication between citizens and politi-

cians. If, as a politician, | know that citizens can
reject my proposal, then | had better involve
them in the draft proposal so that the risk of a
rejection is reduced.

5. More competent citizens. More instruments of
participation means more learning processes for
citizens. They will become better citizens through
this.

6. A higher motivation for citizens to participate in
politics. Being able to take the final decisions
ensures that their involvement can lead to real
results.

7. More communication, more debates. This leads to
more new insights, both for politicians and for
citizens.

8. If citizens are better informed and all parties are
more aware of each others’ needs, hopes, wants
and problems, then society is better able to learn;
we get closer to becoming a learning society —
which is perhaps the thing we most need today.

9. If Europe gets more legitimacy, it may also get
more power to civilise the markets in such a way
that they become more compatible with people’s
social needs and with the conditions for a sustain-
able environment; there may also be more
respect for the needs of all non-Europeans.

10. A democratic Europe can also show the world
how the globalisation of democracy and the
democratisation of globalisation is possible with-
out producing a centralised power which no-one
can control.

11. The biggest and most valuable result of a well-
designed Direct Democracy at the European level
is that it creates a real integrating force for peo-
ple who can then implement the integration in a
freer, self-chosen and less externally enforced
way.

Whether or not a direct-democratic polity can actually
produce these contributions is wholly dependent on
the design of the constitution in general and of the
direct-democratic part of it in particular. For a better
understanding of this hypothesis, | want to refer to
the first report that IRIE has just produced. However,
if the design of the direct-democratic polity at the
European level is made like the one we have nation-
ally in France and Italy, or at the sub-national level in
Germany, we will never get any benefit for European
Integration out of it and the whole effort would be
of no use.

Many people oppose a European Constitution
because they believe that this will force a uniform
regime upon everyone and will wipe out diversity.
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This would be a fundamental misconception of feder-
al politics, of democracy and also of the market
forces. In an authentic federalist state, this is not the
case: the cantons in Switzerland remain themselves
but nevertheless take part in something bigger. One
can even go further and realise that a Constitution
protects this diversity instead of suppressing it.

| come to my conclusions. We need the right speed
when we want to democratize the European Union.
The right speed and the right timing are crucial
things in a Direct Democracy.

We have to go just so fast that everyone can come
along. The size of Europe is not the main problem.
This morning | spoke to Joschka Fischer, German
Foreign Minister. He said: Direct Democracy with 500
million people is not possible. Size and geography are
not the problem: for egoistic, non-communicative,
uninformed and uneducated people even the smallest
village is too big for democracy! If you think about
the quality of our schools, media, newspapers and the
development of our civil societies today it is easier to
imagine the institution of Direct Democracy at the
European Level of 25 nations today than when
Condorcet proposed Direct Democracy for France in
1793, or when Switzerland organised its first constitu-
tional referendum in 1848.

The second major argument against a European
Direct Democracy is the lack of a Europe-wide public
sphere and of a European community which strives to
develop mutual solidarity between all the different
countries and peoples. But a European Direct
Democracy is actually qualified to counter these defi-
ciencies, which are the consequence of the lack of
transnational democracy and the lack of a European
federal constitution. The lack of Direct Democracy is
the reason and the cause of the problem; if you make
a condition out of these reasons you will never get
European democracy — because a public sphere and
community feeling are the consequences of a well-
designed and actively lived democracy. If you want
these things, you cannot avoid trying democracy; if
you try Direct Democracy, the chances of getting
them are much greater.

No European Constitution without Referendum

Legal reflections on the democratic prospects for
the EU Convention by Giovanna de Minico (Legal
Expert, University at the Brussels Forum Naples)

To recover its political legitimacy, the European Union
would need to strengthen the political power of the
peoples of Europe. But the present-day masters of the
treaties - the states — are not pursuing this aim. The
EU Convention therefore does not (yet) have a con-
stituent function. In a paper written for IRI Europe,
Giovanna de Minico, Professor of Law at the
University of Naples, maintains that one way of
resolving this legal dilemma would be to put the
draft constitution of the Convention to a Europe-
wide referendum in all the member states.

The European Convention was instituted at the Laeken
summit in December 2001. The 105-member assembly
was charged with the task of examining “the essential
questions which involve the future development of the
Union and to seek the various possible solutions”. The
result of the Convention’s work would form the basis
for the next IGC. In effect i.e. de facto, the Convention
was asked to begin the European constituent process:
this is clear from the very use of the name
“Convention”. But the governments gave the
Convention no de jure authority to produce legally
binding decisions. The only thing the Convention can
do - under the prevailing circumstances - is to elabo-
rate proposals which must then be incorporated by
each member state into its own legal system.

How could a de jure constituent process be created?
All possible solutions must be based on the principle
that in a democracy the constituent power resides in
the people. One possibility would thus be to elect a
European constituent assembly. Another option
would be to entrust this important task to the
European Parliament, which is directly elected. A
third possibility would be for the Convention to pro-
duce a draft European constitution — which would
then be submitted to the peoples of Europe for
approval in a Europe-wide constitutional referendum.
Under the current circumstances, the referendum
option is the preferred one.

The referendum option would be a means of directly
tackling the problem of the deficit in democratic
legitimacy of the integration process and would rep-
resent an important innovation in that process. To be
sure, a European Referendum presents an enormous
political and legal challenge. The debate has only just
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begun. Some of the preliminary legal questions are
considered here.

Should there be only one Europe-wide referendum - or
should each member state hold its own referendum?

The idea of a truly European referendum is undoubt-
edly attractive, because it would give the EU clear
and direct legitimacy. However, the political and legal
considerations argue against such a uniform referen-
dum. The argument that there is currently no single
“European People” can be met by the counter-argu-
ment that such a European People would be created
by the referendum itself. But other objections cannot
be so easily dismissed: a law enabling such a referen-
dum would have to be ratified by each country con-
cerned, for no European authority legitimated to set
out the form and procedure for a referendum cur-
rently exists. The preconditions for the establishment
of legally binding procedures at the European level
are thus not (yet) present.

There are significant political problems alongside the
legal ones. If the result of an EU referendum were to
be decided by a simple majority of the voters, this
would mean that the fate of the European
Constitution was in the hands of the citizens of a few
of the larger member states. Any possible rejection of
the constitution by smaller countries would carry no
weight. Thus the double majority principle must be
applied when assessing the votes. Existing treaties
also require the prior approval of all countries
involved for any change to those treaties.

There are thus very clear legal and political grounds
for preferring a Europe-wide referendum in all coun-
tries affected over the option of a single European
referendum - not that the first option is without its
own legal difficulties.

In the first place, the legal basis for such a Europe-
wide, but single-state, referendum would need to be
created. This basis would have to be in conformity
with the existing laws in each state. In Italy, for exam-
ple, the provision which exists in countries such as
Great Britain to pass ad hoc referendum laws does
not exist. Under Art. 138 of the Italian Constitution, a
law must be created ex novo for each new proposal,
for example in relation to approving a European
Constitution. But since the Italian constitution must
be amended in any case whenever the Italian consti-
tution is made subject in any respect to an EU consti-
tution, a European referendum could fairly easily be
written into the new provision.

What happens if one or more countries reject the
draft constitution in the referendum?

The starting point here too must be unanimity among
the countries concerned i.e. just as there is a de facto
requirement for consensus in the Convention and a
de jure requirement for unanimity in the IGC, so too
in a Europe-wide referendum there must be majority
approval in all countries for the proposed constitu-
tion. Legally binding approval cannot be allowed to
depend on whether, for example, it is Germany or
Luxembourg in which a majority voted ‘yes’ or ‘'no’ to
the constitution.

The only way around this problem would be to
declare the European Referendum purely consultative
de jure, but then respect the result de facto. If this
were to be the case, the majority requirements would
have to be spelled out very clearly beforehand. If this
were not done, there would be a risk that such a ref-
erendum would only exacerbate the problem of dem-
ocratic legitimacy, instead of ameliorating it. A 'no’
vote in individual states would also mean that the
new constitution would not apply there - raising the
question as to whether countries in which there had
been a majority ‘'no’ should remain members of the
EU or not.

The legal and political complexities presented by the
launch of a constituent process at the European level
should not distract us from the need to be also think-
ing about the future arrangements for constitutional
change. In principle, there ought to be a uniform and
transparent package of procedures for constitutional
amendments — not like the multifarious and opaque
procedures currently in place for EU directives and
treaties.

A major task for the Convention, and later the IGC, is
thus to produce concrete proposals both for initiating
the constituent process and for procedures for future
constitutional change. For the future, both the
European Parliament and Europe’s citizens need to
have their political roles strengthened, in order to
remedy the current situation in which the govern-
ments of the member states have a dual power base
(as the national executive and the European legisla-
tive). In the final analysis, what is needed is nothing
less than an inversion of the current situation: in
future it should be the citizens who have the final
word in European politics, not the governments.
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More Democracy in Evrope

A concrete proposal for a pan-Evropean referen-
dum and direct democratic devices in the EU by
Michael Efler at the Brussels Forum.

I. Referendum on the future of the European Union
Proposal:

The next IGC of the EU planned for 2003/2004 is expec-
ted to recommend changes to EU treaties based on the
work of the Convention on the Future of Europe. Befo-
re any changes — or any proposed European Consti-
tution - are ratified, they should be subject to referen-
dums held on the same day in as many European mem-
ber states as possible — in accordance with the constitu-
tional provisions of the member states.

Rationale:
1. The fundamental nature of reform of the treaties.

The projected reform(s) will significantly determine
the future of the EU. We therefore consider it essen-
tial that the citizens of Europe decide on the
reform(s) in a referendum.

2. Transparency and co-determination

The EU is the most advanced transnational political
community in the world. In the White Paper on
“Good Governance” recently published by the EU
Commission, it is stated that the institutions of the EU
have to become more transparent and more open to
participation by the citizens.

3. Opportunities for Europe

Referendums held simultaneously in the maximum
possible number of EU member states could help to
create a real sense of European citizenship, a transna-
tional public space and a common sense of purpose.
The elections for the European Parliament in 2004
would be a good opportunity to achieve this.

A Europe-wide referendum - or national referen-
dums?

The question as to whether such a referendum on the
results of the next IGC should be a single Europe-wide
one, or whether there should be separate referen-
dums in the individual countries is a matter of dis-
pute. We propose referendums in all countries on the

same day, for the following reasons:

e® A single Europe-wide referendum would require
changes to the founding treaty of the EU. Heads
of state and government would have to reach
unanimous agreement on a common proposal,
which would then have to be ratified by all the
national parliaments. This is most unlikely to hap-
pen, because the current unanimity principle gives
each member state the right of veto. Such a
process would also take far too long.

e A Europe-wide referendum based on a simple
majority could not impose a European constitution
on a member state against its will. Holding refer-
endums in all member states avoids this difficulty.

What happens if there is no majority in a member
state??

What happens, if there is no majority in one or more
member states? In principle, the whole ratification
process fails, because the European treaties and inter-
national law require the agreement of all member
states for any changes to the treaties. So there is no
difference here from the parliamentary ratification
process. Thus, for example, the formation of the ITO
(International Trade Organization) at the end of the
'40s and the creation of a European defence commu-
nity (EVG) in the '50s failed, because parliaments - in
the one case the American, in the other the French -
refused to ratify the respective treaties. The same diffi-
culties would face a Europe-wide referendum because,
under current principles of European and internation-
al law, such a referendum cannot replace national rati-
fication. Changing the Treaty of Union to allow this —
even if it were permissible under international law —
would not work, for reasons of both time and politics
— it would represent too great an intrusion into the
foreign policy independence of member states

Because of the possible consequences of failure, it
would be a first duty of the heads of government and
the Convention to work out a text which gave the
maximum possible consideration to the citizens’
needs. If people were still not convinced, that might
itself offer the Union an opportunity. For weaknesses
in the European project would become visible. The
key to surmounting the problems associated with a
referendum rejection lies in an attitude of flexibility
and in a multi-speed Europe. The member state in
question could be allowed specific exemptions from
certain aspects of Union policy (opting out). A second
referendum would then be required. This was precise-
ly the experience both with the Danish referendum on
Maastricht in 1992 and currently with the Irish “no” to
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the Nice Treaty, where there was a second referendum
in October 2002. In both cases the legal technical shift
was made by means of declarations by the European
Council as well as by Denmark and Ireland.

It is also conceivable that an EU Constitution would
only be binding on those countries where the people
had voted in favour of it. Adoption might be made
conditional on an agreed minimum number of coun-
tries accepting it. At first sight this appears to be a
tempting option — avoiding placing obstacles in the
way of further integration whilst accommodating the
wishes of reluctant member states. But it raises the
question: what happens to those who say “No”? Do
they have to leave the EU? Or can they continue to
abide by earlier European treaties, so long as they are
not in conflict with the new Constitution/constitution-
al treaty? Another consideration is that this model
likewise presumes modification of the treaties with all
the attendant difficulties already referred to.

Il. Direct democratic devices in the future EU

This is a proposal for a right of initiative and referen-
dum in the EU. It is no longer sufficient to have direct
democracy only at the local, regional and national
levels. More than 50% of the new laws which have
come into force in EU countries have been passed in
Brussels — and the trend is rising. The principle of
qualified majority voting already applies to 105 areas
of EU politics i.e. around 60% of all decisions are
made according to this principle. When the Nice
Treaty comes into force, this percentage will rise to
66%.” With qualified majority decision-making, indi-
vidual member states can be overruled.

The EU is gaining an ever greater influence on our
lives. Almost every area of politics is directly or indi-
rectly influenced by EU legislation. This became very
visible for the majority of Europeans at the beginning
of 2002 with the introduction of Euro cash. But the
Euro is only one example. The internal market, farming
subsidies, deregulation of the markets, EUROPOL, EU
foreign policy, not to mention the energetic attempts
to create a unified European army — all of these issues
are potential subjects for referendums or initiatives.

The proposed measures can equally well be integrated
into the existing treaty structure of the EU or into any
constitutional treaty or European constitution pro-
posed by the Convention. A constitution is not a pre-
requisite for the establishment of direct-democratic
rights in the EU. When the EU is expanded to take in
the Eastern-European states, the quorums for EU citi-
zens' initiatives or demands might need to be raised.

Which direct-democratic instruments should there be?

1. A multi-stage right of initiative: EU-Citizens’ Initiat-
ive, EU-Citizens’ Demand, EU-Citizens’ Decision.8

2. Obligatory referendum for alterations to treaties or
constitutions and for surrender of sovereignty to
international organisations (e.g. IMF, WTO, World
Bank etc.).

It is very important that citizens are granted not only
direct-democratic rights of veto, but are empowered
to take initiatives themselves.

What issues might be subject to EU Citizens’ Initiatives
and Referendums?

Decrees and guiding principles/terms of reference and
changes to treaties or constitutions can be proposed
by an initiative. Surrender of sovereignty (e.g. to the
WTO or the UN) as well as changes to treaties and
constitutions are subject to obligatory referendum. No
restriction on subject matter. Initiatives can of course
only relate to EU legislation.

EU-Citizens’ Initiative

We propose a signature quorum of 400,000 EU citi-
zens. No time limit for the collection of signatures and
no regional distribution of signatures should be pre-
scribed. The initiators should have the right to present
their proposal(s) to the Council of Ministers and the
European Parliament. An initiative can be withdrawn
or amended before the EU-Citizens’ Demand process is
instituted. There needs to be further debate on
whether the initiative to launch a EU-Citizens’
Demand should be facultative or binding.

EU-Citizens’ Demand

We believe that a signature quorum of 3,000,000 reg-
istered voters — or 6,000,000 signatures in the case of
an EU-Citizens’ Demand for changes to a treaty or
constitution — is appropriate and necessary to gener-
ate the required legitimacy. We propose a period for
signature collection of 1 year and - as distinct from an
EU-Citizens’ Initiative — a regional distribution of sig-
natures. For example, it could be stipulated that
between 0.25 and 1% (depending on the size of the
population) of registered voters in at least three coun-
tries must sign. The rationale for this is that the EU-
Citizens’ Demand should not be an instrument of indi-
vidual states wishing to put their own interests on the
agenda, but that it should have a genuine European
context. Signatures can be freely collected, with the
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additional option of official registration. The role of
the Internet (for possible e-voting) depends on fur-
ther technical development and the resolution of
guestions about data security and the possibility of
misuse.

EU-Citizens’ Decision (Referendum)

If an EU-Citizens’ Demand is successful, the EU-
Citizens' Decision should follow within 9-18 months,
unless the Demand proposal has been adopted
unchanged by the competent European institutions
within the set time period. The institutions may pres-
ent a counter-proposal to the Demand. This offers cit-
izens a greater choice of options in the referendum.

Which majorities should be required?
Model 1

This model takes as its basis the currently valid rules
on majority voting in the Council of Ministers:

1a) Unanimity: if unanimity within the Council of
Ministers is required for one or other particular area
of policy (e.g. for alterations to treaties or in foreign
and security policy), then the result of an EU-Citizens’
Decision would be accepted if a “yes” vote had been
given by both a majority of electors in each member
state and by a majority of the total number of votes
cast across all the member states. Currently, 40% of
all EU decisions are subject to the unanimity rule.

1b) Qualified Majority: where for a given area of poli-
cy a qualified majority is required in the Council of
Ministers, then an EU-Citizens' Decision would be
accepted if it secured approval in a qualified majority
of the member states.? This procedure is used for
about 50% of all EU decisions.

1¢) Simple Majority: where for a particular area of
policy a simple majority in the Council of Ministers is
prescribed, a citizens' vote/referendum would be
accepted if a majority had voted ‘yes’ in a majority of
the member states and if a majority of the total votes
cast were also ‘yes’ votes. This form of decision-mak-
ing remains the exception within the current EU.

This model acknowledges the current nature of the
EU as a community bound by treaty. The rights of
countries — in particular the smaller ones — are treated
as they are in the present dispensation.

Model 2

This model simplifies the majority requirements for
referendums and other EU citizens’ decisions.

2a) Unanimity: for any alterations to treaties (or to a
possible future constitution), a majority of the votes
cast must have been in favour in all of the individual
member states.

2b) Simple majority: for all other types of decisions, a
simple majority of the total number of votes cast
(across all the member states) and a simple majority of
the individual member states (currently 8 out of 15)
must have been in favour. The emphasis in this model
is on the need to make direct democracy workable - to
achieve a practicable working method which allows
direct democracy to operate. The first model places
such high hurdles on a citizens’ referendum that it cre-
ates an imbalance of power between the citizens and
the Council of Ministers. If a citizens’ initiative were to
fail, it would leave the heads of government in control
again. Giving up the linkage to the existing institution-
al majority requirements could be more than compen-
sated for by the increase in legitimacy that would
accrue to EU-wide citizens’ votes. Only the most funda-
mental questions should be decided by a simple major-
ity of votes in all member states.

In neither model is it possible for a citizens’ decision to
be validated unless it has been agreed by a majority of
member states. In all cases a double majority is required.
The EU is not a state, but a supranational organization
characterised by an especially high level of governmen-
tal cooperation, but one which respects the sovereignty
of each member state. The question as to what might be
the appropriate majorities is both delicate and a poten-
tial source of conflict. This is an issue which requires
much more investigation and discussion. The proposals
which the Convention will eventually make might possi-
bly produce a simplification of the currently extremely
complex decision-making procedures in the EU.

Rules on distribution of information and on financing

At the European level it is especially important to
ensure that the electorate is properly informed and that
the initiators of EU-Citizens’ Demands receive financial
support from public funds. All households should there-
fore receive a referendum information leaflet listing the
arguments pro and contra. An elected referendum com-
mission should be responsible for ensuring a fair and
balanced dissemination of information to the public.
The initiators can claim a refund of expenses incurred.
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The Stockholm Forum Referendvm Debate
Minutes by Paul Carline

The debate with representatives of the Swedish politi-
cal parties produced some interesting contributions.
The main points are briefly summarised here:

Margarete Andersson (Centerpartiet):

— the experience of referendums in Sweden so far
had not so far been a positive one: the public had
frequently expressed a wish to subject an issue to
referendum, but the government had not allowed
this to take place;

- agood referendum needs an informed public;

— not a good idea for the government or parliament
to abdicate responsibility to the people only when
they don’t know what to do;

— statutory rights of 1&R should be incorporated into
the constitution.

Gunilla Carlsson (Moderaterna):

- referendums tend to reinforce the fixed views of
the ‘yes’ and ‘no’ sides, which tend to become
even more rigid and inflexible;

— necessary to decide whether to stay with the
model of representative democracy, or move to a
different system (i.e. a decision on where power
should be held);

- easier to decide issues at the local level;

— in general she is against referendums (at least on
the basis of experience so far), but is open to other
possibilities, as long as they are well thought out
and organised;

— the path to improving democracy is best done by
building on the representative tradition.

Peter Eriksson (Miljopartiet):

— good experience with local democracy, which is
more responsive to people’s concerns;

— local discussion/decision-making process (Radslag)
in Kalix: people involved in decisions about the city
centre and local taxes;

— very strongly in favour of I&R: a vote only every 4
or 5 years is not satisfactory;

— in favour of referendums on European integration:
politicians do not have a mandate to make deci-
sions on this issue!

— there should be no participation quorums: those
who turn out and vote should decide.

Lars Ohly (Vansterpartiet):
— not in favour of referendums as a principle: it is

important to defend representative democracy. All
the decisions taken by the Swedish parliament
should have been taken by it alone (!);

— one sole exception to this rule: the decision on
membership of EU/enlargement. Here the people
need to be involved;

— popular opinion on the EU differs considerably
from the opinion of parliament (which is therefore
not at all representative on this issue);

- legitimacy of the EP is very poor (only 30+% turn-
out for EP elections in Sweden, even less in Britain);

— the Left accepted the referendum result on EU
membership even though they disagreed in princi-
ple (respecting the ‘will of the people’).

[Here Bruno Kaufmann asked whether and why such

respect for the citizens should be given only on EU

issues]

— other issues could be subject to referendum;

— strongly opposed to pan-European referendums:
this meant an acceptance of a federal model.
Decisions should be made at the national level.

Tobias Krantz (Folkpartiet):

— tends to agree with Lars Ohly: the main principle
should remain that of representative democracy

— but he also agrees that the representative system is
not representative [!];

— his experience that “the best ideas” are not coming
from the political parties;

— nonetheless believes that the status quo should
remain and that the parties should ‘reclaim’ their
legitimacy as representatives.

Inger Segelstrém (Socialdemokraterna):
— in favour of local referendums on local issues only.

Given the very strong consensus (transcending party
differences) among the Swedish politicians present as
to the virtues of their almost totally representative sys-
tem (and the degree to which they appeared to feel it
necessary to defend that system vigorously against the
idea of greater citizen involvement), the two admis-
sions referred to above came as a surprise:

1) that the treasured system was not in fact very rep-
resentative in practice;

2) that “the best ideas” were not coming from the
political parties, but from the general public and/or
other public interest groups.

In the ensuing general discussion, the following points

(among others) were made:

— will the political parties indefinitely claim the exclu-
sive prerogative of power by using the argument
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that ‘the people’ still do not understand the issues
well enough for them to be allowed to be involved
in the decision-making process? What are the tradi-
tional parties doing actively to educate ‘the people’
in democracy? If “the best ideas” are not coming
from the parties, is this not a powerful argument
for DD and a challenge to a purely representative
system? (Paul Carline)

The afternoon session produced an open and fruitful
exchange of ideas on the principle of citizen participa-
tion in general (through the devices of I&R) and on the
specific demand for a pan-European referendum on the
constitutional proposals of the Convention in particular.
Unfortunately, none of the politicians was present for
this session. (The following represents some necessarily
inadequate brief notes on this session).

Rolf Buchi (Helsinki):

— surprise at the caricature of representative democ-
racy presented by the morning session;

- keeping the civilian population away from the
debating table reflects an attitude of contempt for
the ordinary citizen and a display of arrogance.

There is a Swedish Minister for Democracy — but the
focus is only at the local level.

Gita Feldhune (Riga):
— there is a need to find ways of confronting politi-
cians and challenging their positions.

Olof Petersson (SNS):

— public opinion polls are much used in Sweden. They
often have de facto referendum character — but the
politicians don’t want referendums;

- the ideal may be to have relatively few referen-
dums on the most important issues only;

— personally happy to leave referendums to the local
level.

Algis Krupavicius (Lithuania):

- politicians tend to think very selectively: referen-
dums are OK at the local level, but not at the
national or EU levels;

- some problems with referendums: legitimacy
(turnout quorums) and other quora (majority deci-
sions);

— continuing dialogue with politicians necessary;

— need to find satisfactory ways of informing the public.

Bruno Kaufmann (IRl Europe):

— high turnout thresholds permit blocking tactics (e.g.

Italy);

- a qualitative rather than a merely quantitative
problem.

AK.:

— in Lithuania turnout thresholds are 40% for parlia-
mentary elections and only 20% for local elections;

— possible that Swedish government would not
accept the result of a European referendum if par-
ticipation was “too low".

R.B.:
— in Schaffhausen, voting is compulsory and turnouts
are much higher.

Johan P. Olsen (Oslo):

— there shouldn't be a clash between RD and DD: in
all democracies there are many different ways for
citizens to be involved in decision-making;

— the "true believers” are convinced of a single solu-
tion, an ideal of how it should work: but reality is
always different;

— question of whether to aim for ideal solutions, or
be pragmatic and accept practical ones;

— simple fact that over the past 20 years very many
decisions have moved out of the hands of RD to
the supranational level (internal and global mar-
kets; EU legislation; European Court etc);

— the important question is how the citizens can be
practically involved: it is not a choice between RD
and DD.

B.K.:

— no longer now a question of IF, but of HOW,

— the debate often begins with a strong challenge to
the prevailing system;

— the potential of DD is still grossly underestimated
(e.g. in terms of the positive economic and social
effects of direct involvement).

O.P.:

— there was a moment in the 1950’s when referen-
dums were more popular;

— next year's Swedish referendum on EMU could be
in effect a referendum on referendums themselves.

R.B:
— the fundamental issue is that of the distribution of
power — between elites and ‘ordinary’ people.

Palle Svensson (Arhus):

— a question of ‘opportunity structures’;

— in Denmark there are no ‘pure’ types of democra-
cy, but mixtures.
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Aimée Lind Adamiak (Oslo):

— there is a concentration on the fears of politicians
about referendums and not enough positive think-
ing about the potential benefits;

— there is a demand in Norway.

Paul Carline (Edinburgh):

— it is a duty of those in power to create a demand
for greater democracy (just as business has to cre-
ate a demand for new products);

— this is a moral duty.

PS.:
— where do we derive values from? What is the basis
for the ‘moral imperative'?

Paul Carline then briefly presented the European Refe-
rendum Campaign, which had been formally launched
in Bratislava on the previous weekend and which is
planned should cover all existing EU member states and
current applicant countries. There then followed a dis-
cussion of the practical possibilities for a pan-European
referendum on the work of the Convention.

O.P. proposed that the discussion should relate to

three separate (if inter-related) questions:

— possible national referendums on the Convention
proposals (based on existing national law);

— a possible pan-European referendum based on a
(not yet existing) transnational law;

- the possibility of introducing an initiative right at
the EU level.

O.P. suggested that any pan-European referendums
would have to operate at different levels/in different
ways depending on the current provisions in the dif-
ferent countries:

— in countries with no referendum provision it would
be necessary to create DD provisions;

— in countries with provision for referendums (e.g.
Sweden) it would be necessary to move from non-
binding to binding provisions;

— in other countries (e.g. Denmark) it would be nec-
essary to relax the rules on EU referendums.

It was generally agreed that there were lots of ques-
tions still to be resolved e.qg.:

— what majorities would be accepted;

— binding/non-binding;

— what happens to countries which vote ‘no’.

The crucial point was whether there was support for
a move from a Union towards something more like a
Federation.

P.S. proposed 4 questions which must be answered:

who has the right to call referendums? (will there

be genuine DD, or the dominance of vested inter-
est groups?);

— who will formulate the question(s)? (will there be
a precise legal text? Or a more general formula-
tion?);

— what is the decision-making body? Who decides on
the majorities and quorums?

—  Will the results be binding or non-binding?

On the question as to whether a right of initiative
should be incorporated into EU procedure, the fol-
lowing options were mentioned:

— develop the existing right of petition; make it
more accessible;

— create a genuine right of initiative (this would pre-
sumably result in a diminution of the rights of the
Commission to be the initiative-making body in
the EU and would also diminish the power of the
IGC.

* %%

Lithvania and the prospects of a Evropean
Referendum

By Algis Krupavicivs (Kaunas University of
echnology)
at the Stockholm Forum

Which specific referendum experience do you have on
European issues?

David Held in his seminal book on models of democ-
racy pointed out that democracy “could reasonably
be divided into two broad types: direct or participato-
ry democracy (a system of decision-making about
public affairs in which citizens are directly involved)
and liberal or representative democracy (a system of
rule embracing elected ‘officers’ who undertake to
‘represent’ the interests and/ or views of citizens with-
in the framework of ‘rule of law’)” (Held, 1987, p. 4.).
However, “while there is agreement that citizens
should play an informed and active role in the gover-
nance system, there is wide disagreement as to the
forms and the extent that citizen participation should
take” (Zimmerman, 1986, p.1.).

Briefly speaking, Lithuania during the last decade of
the 20th century accumulated extensive experience in
referendums practice, because this political device
had played an important role in the legitimizing of a
re-established sovereignty and constitutional order.
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The Supreme Soviet of the Lithuanian Soviet Socialist
Republic passed the first law on a referendum on
November 3, 1989. Article 1 of the 1989 referendum
law stated that “the most urgent issues relating to
the life of the State and the Nation shall be resolved
and the provisions of laws of the Republic of
Lithuania may be adopted by a referendum”.

Of ten referendums held in Lithuania between 1990-
1996, 7 of them could be classified as constitutional
because the subject matter of these referendums was
related to the country’s independence and/or building
of democratic institutions (see Table 1). Three referen-
dums dealt with economic issues such as privatization
and the restoration of bank deposits lost during the
period of hyperinflation in 1991-1992, on a free sale
of agricultural land.

Lithuania has no experience so far with a specific ref-
erendum on European issues. The country is currently
an applicant for EU membership. However, since late
2000 public opinion has been constantly in favor of
joining the EU. There is also a consensus among all
mainstream political parties on having a referendum
on Lithuania’s accession to the European Union.

What are the basic elements (design, political and
legal framework, timing, problems) of the referen-
dum on European issues?

The 2002 referendum law introduced two different
types, i.e. compulsory and consultative referendums.
Yhe ompulsory referendum is designed to deal prima-
rily with constitutional issues, including Lithuania’s
membership of international organisations, if such
membership requires the delegation of certain sover-
eign functions of the Lithuanian state to supranation-
al bodies of these international organisations (for
example, the EU). Compulsory and consultative refer-
endums can be called on all other major issues of the
life of the state and society as a result of can initiative
from citizens of the Seimas.

The right of initiative to call a referendum belongs to
parliament and to the citizens. This right is imple-
mented at the request of no less than one-fourth of
the members of the Seimas, whereas the citizens’ ini-
tiative has to be expressed by a request of at least
300,000 citizens who have the right to vote. A term of
three months is set for the implementation of the citi-
zens' right to initiate a referendum on a specific issue.
This term is counted from the day of registration of a
referendum petition with the Central Electoral
Commission by the initiating group of citizens, con-
sisting of at least fifteen persons. The issue is adopted
by compulsory referendum if more than half of voters

approve the referendum issue. In addition, there is a
requirement that at least /3 of the total electorate
must have voted “yes”. If participation is less than
50% of the total electorate, the compulsory referen-
dum is deemed invalid. Constitutional decisions which
have been adopted by referendum can only be
amended or repealed by referendum. Decisions of
consultative referendum must be presented and dis-
cussed in the Seimas no later than one month after
the declaration of the official referendum results in
order to implement the referendum decisions. All this
means that rules for the EU referendum in Lithuania
are established and clear enough. It is certain that a
compulsory referendum will be held on the EU in
Lithuania.

At the time being no date has been fixed for the ref-
erendum on Lithuania’s joining the EU. During the
debates among political groups a few options have
been discussed. The earliest suggested date is early
spring of 2003 to have the EU referendum before the
signing the treaty between Lithuania and EU in mid-
April 2003. Another option is to have the EU referen-
dum on August 23", 2003, i.e. as a symbolic act to
commemorate the anniversary of the “Baltic Way” of
1989. There are voices also for holding the referen-
dum in the autumn of 2003 after a broader discussion
on the pros and cons of Lithuania joining the
European Union. All the suggested dates for the EU
referendum are preliminary and no political decision
has been taken yet.

How should a Pan-European referendum on an EU
constitution or Constitutional Treaty be designed?

This issue is not the subject of debate in Lithuania yet,
because the first step needs to be the referendum on
the country’s accession to the EU. As sovereignty is a
sensitive issue for Lithuania, a new EU Constitution or
Constitutional Treaty will be adopted only by referen-
dum here. Certainly, a Lithuanian referendum will be
based on the national referendum rules.
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Table 1. Referendums and voting results, 1991- 1996.

Date Subject, or question Voter turnout (%) Percentage of “yes”
votes of the total
electorate

February 9, 1991 On Lithuania’s independence (plebiscite). 84,7 76,46

May 23, 1992 On the restoration of the office of president 57,68 39,89

in Lithuania

June 14, 1992 On an immediate and unconditional withdrawal 76,0 68,95

of troops of the former Soviet Union from

the territory of the Lithuanian Republic in 1992,
and compensation of material damage to
Lithuania.

October 25, 1992 On the adoption of a new Constitution 75,25 56,76

August 27, 1994 On illegal privatization, compensation for 36,9 32,0

savings and distorted justice.

October 20, 1996 Constitutional amendment: “The Seimas consists 52,1 33,87

of 111 Members, and the Seimas is considered as
an acting body if no less than 3/5 of its members
are elected in the elections”.
October 20, 1996 Constitutional amendment: “Regular elections to 52,1 33,12
the Seimas is held every four years on the
second Sunday of April”.
October 20, 1996 Constitutional amendment: “No less than fifty 52,1 33,0
percent of the national budget expenditures are
devoted to the needs of social welfare, health care,
education, and science”.

October 20, 1996 On a compensation for savings through the 52,1 38,98

fair privatization of state property.

November 10, 1996 On the free sale of agricultural land in Lithuania. 39,73 17,24

Latvia and the Evropean Referendum

By Gita Feldhune (Director, Center for Human
Rights)
at the Stockholm Forum

Despite being a country with numerous possibilities
for referendums - both obligatory and initiated by
citizens, Latvia has never had a referendum on
European issues so far. The first reason for this is that
Latvia was not yet sufficiently related to Europe; the
second reason is that, in addition to not providing for
any government-initiated referendums, the Latvian
Constitution (Art.73) specifically prohibits referen-
dums on agreements with foreign nations.

Nevertheless, there seems to be a consensus that
Latvia‘s joining the EU would require a referendum,
which was expected to take place on 23 August 2003
— simultaneously with the referendums in Estonia and
Lithuania; however, currently it seems that this date is

in the process of being postponed in all three coun-
tries. To enable the holding of this referendum, a
working group has elaborated draft amendments to
the Constitution, which would provide that the partici-
pation of Latvia in the EU has to be decided by a popu-
lar vote initiated by the Saeima (the Parliament); any
changes in the conditions of Latvia's membership of
the EU would have to be decided by a referendum if so
requested by at least half of the members of the
Saeima. This formulation, in the opinion of the authors
of the draft, would also permit withdrawal from the
EU, which would also be subject to a compulsory refer-
endum. Pursuant to the proposed amendments to Art.
79, the referendum on the membership of the EU or
on the changes of conditions of membership would
require the participation of at least half of the electors
who voted in previous parliamentary elections and the
affirmative vote of the majority of the votes cast.

The difficulty lies in the fact that Art. 2 of the
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Constitution (providing that “The sovereign power of
the State of Latvia is vested in the people of Latvia”) is
one of the entrenched articles of the Constitution
whose modification is subject to a compulsory consti-
tutional requirement pursuant to Art. 77 of the Con-
stitution, requiring that at least half of the total elec-
torate vote in favor of the amendments to this Article.
To be able to circumvent this requirement by providing
for a special “"EU membership referendum” requires
the adoption of the position that membership of the
EU does not affect the sovereignty of Latvia.

The authors of the draft adhere to the position that
the contents of the notion of sovereignty referred to
in Art. 2 of the constitution have already undergone
significant changes in view of the development of
international law and thus would not be further
affected by Latvia’s membership. This position allows
the conclusion that there is no need for a compulsory
referendum, thus avoiding the minimum 50%
approval requirement mentioned above and substi-
tuting instead approval by a simple majority of the
votes cast, subject to the participation threshold hav-
ing been reached. However, even the achievement of
this simple majority is far from certain at the
moment, and, moreover, heated debate can be also
expected about the content of sovereignty in Art. 2.

From the Latvian perspective, where no advisory refer-
endums are possible, but only binding ones, it is clear
that the future Pan-European referendum should also
be binding whether or not Latvia will have the oppor-
tunity to participate in it. If the Constitutional amend-
ments are adopted as proposed, there would be no
constitutional obstacles to holding such a referendum
in Latvia, as it could be regarded as a “changes in
membership” referendum and called at the initiative
of the parliament. However, this would also mean
that, even if the multiple majority requirement is
applied at the European level — which would be new
to Latvia, as it is a unitary state, but makes perfect
sense — a Latvian “no” would mean a Latvian “no”
and thus would require negotiations as to its future
status and relationship with the EU. Ideally, the rules
should be set before the referendum, so that the con-
sequences of a “no” vote would be clear to everyone.

* %%

Finland and the Evropean Referendum prospects

By Daﬁq Anckar (Abo Akademi University) at
Stockholm

Finland is among a group of centralistic countries in
which 1&R-devices play a weak role. Following inde-
pendence in 1917, no provision for national referen-
dums was included in the 1919 Finnish Constitution,
and the first national referendum in Finland in 1931,
on the continuation of a prohibition law, came about
by means of special legislation initiated by govern-
ment. In 1987, through amendment, a referendum
provision was incorporated into the constitution, the
stipulation being that advisory referendums could be
called by Parliament by means of special laws that
prescribed the date of voting and also established the
alternatives to be presented to the voters (Anckar,
1983). The second national referendum in Finland in
1994 on the matter of entering the European Union
was called on the basis of this provision (Anckar,
2002). When the Finnish Constitution was thoroughly
amended in the year 2000, the 1987 provisions for the
organising of advisory referendums were as such
included in the new constitution.

Finland is therefore among the EU member countries
whose constitutions provide for the possibility of a
European referendum, would such a referendum be
called in connection with the ratification of a
Constitutional EU Treaty. Accordingly, Finland is, it
would seem, among the countries that do not raise
obstacles for the holding such a referendum on the
basis of national rather than European law. However,
due notice must be taken of the fact that the Finnish
provision is for advisory referendums, whereas a
European referendum, for reasons to be spelled out
shortly, needs to be binding in nature. The holding of
a European referendum thus requires a readiness on
the part of Finland to revise her national legislation
in a way that accommodates the calling of binding
referendums. So far, the issue has not been raised in
the Finnish constitutional debate. The same is true of
many other aspects and problems relating to the ref-
erendum device on a European basis. As | make in the
following some quick and general remarks on the
design of the device, it should therefore be under-
stood that the remarks do not reflect a thought-out
Finnish view, but rather are political-science inspired
reflections that glance furtively at Finnish interests.

The referendum is not standard practice for ratifying
or amending constitutions, its use being dependent
on various factors (e.g. Ghai, 1988: 19-21). According
to one count, about one third of the countries of the
world had in the early 1990's some sort of constitu-
tional referendum (Suksi, 1993: 142-143). According
to a more recent count, 36 out of the 85 democracies
that existed in 1999 had a constitutional referendum
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(Anckar & Karvonen, 2002). In the case of the
European Union, however, strong considerations
speak in favour of having a referendum on the future
European Constitution. ‘For most systems, it is clear
that if they are threatened with stress due to a
decline in sentiments of legitimacy, any efforts to
understand the nature of the responses will have to
take two things into consideration: the objects with
respect to which legitimacy is declining and the kind
of legitimacy that is on the wane’, David Easton
wrote, some decades ago, in his famous outline for a
systems analysis of political life (1965: 287-8). Clearly,
as a system the EU suffers from less than satisfactory
inputs of diffuse as well as specific support, to use
Easton’s terms (1965: 153-170). Any effort to correct
this state of affairs needs to consider, first, that the
perceived distance between the EU decision-making
machinery on the one hand and the citizens in vari-
ous countries on the other hand is much too long,
and, second, that a European identity has not yet
emerged among the people of the member states. In
the long run, these shortcomings cannot be overcome
unless the people of Europe become involved directly
in the formation of EU policy. There is certainly no
better way to introduce this idea than to have the
people decide on the constitution that will guide the
future conduct of European political life.

The referendum device is, however, problematic in the
sense that its good long-term effects on a system level
are probably in many cases neutralised in the short run
by negative attitudes on a subsystem level. The case of
Finland makes a good illustration. The prospects for a
Finnish participation in a European Referendum in
2004 are good, according to a draft of the IRI
European Referendum Challenge Report (2002). The
validity of this assumption must, however, be seriously
questioned. This is for two very different reasons. The
one is that Finland is among the countries that strong-
ly endorse, in terms of elite attitudes and perceptions,
the advancement and strengthening of the Union. A
positive and confirming outcome of a European consti-
tutional referendum being anything but certain, a
Finnish hesitation on the political rationality of the use
of the device is only natural. Second, Finland is a small
European country in terms of population, and for
small countries, for obvious reasons, the referendum
appears a dubious political mechanism. From a Finnish
perspective, therefore, a European referendum holds
few temptations but several threats. Of course, the
attitude of Finland as well as of other countries will
ultimately much depend on the content of the consti-
tution that is submitted to popular vote.

Given that an European referendum is decided, sever-
al remarks and caveats apply. First, the referendum
must be in the binding rather than the advisory cate-
gory. This should be evident from lessons from social
choice theory. Situations that combine advisory refer-
endums with a representational system are namely
vulnerable to a paradox of representation, implying
the existence of sizable and democratically valid
majorities for flatly contradictory alternatives in the
electorate on the one hand and in the parliament on
the other (Nurmi, 1997: 47-51). The choice between
the outcomes then adds up to a choice between ide-
ologies of representation, and such a choice cannot
be forced upon the member countries. In fact, the
social choice literature reports situations in which a
good majority of the electorate votes ‘yes’, and a 5/6
majority of the MPs still have a good reason to vote
‘no’ in the parliament, as a majority of their support-
ers in fact voted ‘'no’ in the referendum. This referen-
dum paradox in fact seriously questions the very insti-
tution of advisory referendums, be they national or
international. On the one hand, if the majority of the
votes cast in a referendum is to be decisive, why
resort to voting in parliament at all? And on the
other hand, if the majority of the votes of representa-
tives is to be decisive, why bother with the referen-
dum at all? (Nurmi, 1999: 77-78).

Also, the debate on a future European referendum
has on occasions raised the question whether multiple
questions or options are acceptable. This possibility
should be firmly rejected. Again, this is for reasons
that stem from social choice theory. An increase from
two to three or more alternatives makes it decisively
harder to arrange a referendum in a satisfactory way;
in fact, to quote Hannu Nurmi (1997: 41), ‘the
increase in the number of alternatives subjected to a
referendum opens a Pandora’s box of problems’. For
one thing, the interpretation of the referendum
result becomes cumbersome. Good illustrations are
provided in the literature on the Swedish referen-
dums in 1957 on the pension issue and in 1980 on the
nuclear power issue. The findings clearly suggest that
the introduction in these two referendums of more
than two alternatives carried confusion, formidable
problems of interpretation and the compromising of
the referendum device in its wake (Lewin, 1984: 291).
Second, when multiple decision alternatives are sub-
jected to referendum, the implication is a possible
undermining of the very rationale of referendum by
giving voters incentives not to reveal their true opin-
ions about the alternatives on offer (Nurmi, 1997: 42).
In fact, most voting situations in political life tend to
be vulnerable to a strategic misrepresentation of
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preferences. With two alternatives, however, the
incentives for voters to misrepresent their preferences
disappear. A related issue concerns the date of the
European referendum. It has been suggested that the
referendum be held in June 2004, which is the date of
the next elections to the European Parliament. This
sounds fine, but we cannot, of course, be at all sure
that the work of drafting a coherent EU Constitution
has advanced far enough at that time to be subjected
to popular vote. Anyhow, the European referendums
must be conducted on the same day in all member
countries. This is to avoid agenda manipulation in
terms of strategic timing. Decision rules should of
course be designed and manipulated in order to pro-
duce a sincere vote and not in order to produce a cer-
tain outcome.

The issue of defining majority thresholds is of course
crucial in terms of legitimacy, and it cannot be
stressed too strongly that the threshold must be in
the category of a double majority. Some years ago
two Finnish political scientists summarised a good
deal of research on European public opinion by stat-
ing that although a majority of Europeans favour
integration, they think of themselves mostly in terms
of nationalities (Wiberg & Raunio, 1995). The situa-
tion still remains unchanged, and the requirement
must therefore be for majorities in terms of voters as
well as nationalities. Admittedly, this requirement is
anything but usual on a national level. Of the 85
democracies in 1999 a total of 33 have opted for dou-
ble majorities in the process of constitutional amend-
ment (Anckar & Karvonen, 2002). In the case of the
EU, the choice of a valid combination must depart
from two considerations. On the one hand, the intro-
duction of a qualified majority threshold at the level
of voters most probably carries the consequence that
the proposal is defeated, regardless of its content. On
the other hand, a forcing of a constitution upon a
large number of member states against their will
would carry devastating consequences in terms of
legitimacy. It would seem, therefore, that a stipula-
tion for a majority of voters and a 3/a-majority or per-
haps even #5-majority of member states is about
right, being, on the one hand, rigorous enough to
guarantee a broadly based support for the constitu-
tion, and, on the other hand, not so rigorous as to
render meaningless the whole referendum exercise.
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The Danish Perspective

By Palle Svensson (University of Aarhus) at the
Stockholm Forum

1. Specific referendum experiences on European
issues

The political regime in Denmark is a representative
democracy and in general based on the same values,
institutions, and rules as in other Western European
countries. However, the constitution to a larger
extent than other Nordic countries includes specific
rules on referendums. Referendums have also been
used to a larger extent than in these countries and
during the last three decades all but one have con-
cerned the European issue. No less than six referen-
dums on Europe have taken place. The first one was
about Danish membership of the European
Community in 1972, the second one was about the
Single European Act (SEA) in 1986, the third one was
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about the Maastricht Treaty in 1992, the fourth one
was about the Maastricht Treaty and the Edinburgh
Agreement in 1993, the fifth one was about the
Amsterdam Treaty in May 1998, and the sixth and
final one was on the Single European Currency in
September 2000. As shown in Table 1 these referen-
dums have been characterised by high turnouts and
usually quite close decisions. The highest turnout ever
in a Danish election or referendum occurred in the
1972 referendum on Danish membership of the EC.
This referendum also marked the clearest majority, as

Table 1: Danish Referendums on Europe

Turnout  Yes

1972 EC Membership 90.4% 63.4%
1986 Single European Act 75.4% 56.2%
1992 Maastricht Treaty 83.1% 49.3%
1993 Edinburgh Agreement  86.5% 56.7%
1998 Amsterdam Treaty 76.2% 55.1%
2000 Single Currency 87.2% 46.9%

almost two out of three Danish voters who turned
out voted for Danish membership.

The Danish constitution allows for six possibilities for
holding referendums, whereas there are no constitu-
tional possibilities for a popular initiative. Five of the
six possibilities for referendums are explicitly men-
tioned in the constitution and they are all legally bind-
ing:! (1) An obligatory referendum on constitutional
amendments (article 88); (2) a facultative law referen-
dum (article 42); (3) an obligatory law referendum on
the voting age (article 29); (4) an obligatory law refer-
endum on delegation of constitutional powers to
international authorities (article 20); and (5) a volun-
tary referendum on laws about treaties (article 42, sec-
tion 6, cf. article 19)2. In addition to these constitution-
al provisions it is possible by law to call voluntary refer-
endums, which legally have an advisory status as they
cannot restrict the authorities, which are competent
according to the constitution (Sgrensen, 1969: 178f).
The two first possibilities are in principle the most
important ones, as the two obligatory law referen-
dums according to articles 29 and 20, as well as the

Table 2: Forms of Danish Referendums

Binding Advisory
Obligatory Art. 88: Constitution

Art. 29: Voting age

Art. 20: Delegation of powers
Facultative Art. 42
Voluntary  Art. 42 & Art. 19 Law

voluntary law referendum on treaties, are attached to
article 42.

The 1915 constitution introduced the obligatory refer-
endum to Danish politics as part of the procedure for
constitutional amendments. Previously, such amend-
ments only demanded that the bill was passed by
Parliament and, following an election, passed once
again by the new Parliament. According to the 1915
constitution, an amendment proposal — when passed
by Parliament and afterwards by the newly elected
Parliament - should be submitted to the voters for
approval or rejection. Approval demanded a majority
of the participating voters and at least 45 per cent of
the whole electorate to cast their vote in favour of
the Parliament’s decision on a new constitution. In
principle the same procedure for constitutional
amendments holds today (article 88 of the constitu-
tion). However, the percentage required for approv-
ing a constitutional amendment has in the 1953 con-
stitution been lowered to 40%.

The 1953 constitution introduced the facultative ref-
erendum in Denmark. However, its history leads back
to the beginning of the century and as early as the
1930s a certain agreement had been reached
between the major political parties about the funda-
mental outlines. Article 42 in the 1953 constitution
describes the facultative law referendum, which states
that one third of the members of the Folketing can
demand a passed bill to be submitted to the voters
for either approval or rejection. A rejection of the bill
requires a negative majority that comprises at least 30
per cent of the electorate. A number of bills such as
financial bills are excepted from this rule. The possi-
bility to hold referendums was introduced as a
replacement for the first chamber, which was abol-
ished in 1953, and clearly served as a minority protec-
tion — that is a conservative minority in parliament —
and not as an element of direct democracy. It has only
been used once, in 1963, on four bills on land
reforms.

Apart from the facultative law referendum, the 1953
constitution also introduced an obligatory referen-
dum on the voting age and on delegation of Danish
sovereignty to international authorities if a bill on the
latter subject is not accepted by a 56 majority of the
Members of Parliament. Both these forms of referen-
dum apply the already mentioned principle of rejec-
tion in article 42; that is, there must be a negative
majority comprising at least 30 per cent of the elec-
torate in order to defeat the passed bill.

Both these possibilities for referendums make it easier
to pass legislation, which previously had to be settled
by constitutional amendments (Serensen, 1969: 304f).
This is most evident with regard to the voting age,
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which was previously defined in the constitution.
With regard to delegations of sovereignty the
demand for a majority of five-sixths is rather restric-
tive, whereas the possibility of a passed bill surviving
a referendum is much easier than the heavier proce-
dure of constitutional amendments.

These possibilities for referendums represent a step
away from the sovereignty of the people and direct
democracy towards favouring representative democ-
racy. In both cases, it has become easier for the
Folketing to pass issues that previously had to go
through difficult procedures demanding a positive
majority among the voters. On these issues it is only
demanded that a majority of the voters of a consider-
able size (30 per cent) do not reject the decision of
the Folketing. This is not a minority protection, but
rather gives representative democracy a clear pre-
dominance over direct democracy.

Finally, it is generally assumed that the Danish politi-
cal regime includes a possibility of voluntary and advi-
sory referendums - a possibility which is not regulat-
ed or provided for in the written constitution. After a
proposal on voluntary referendums was not included
in the final bill on constitutional amendments, which
was accepted in 1915, it was debated whether volun-
tary referendums would be precluded in the future.
Shortly after, however, a voluntary and advisory refer-
endum for the sale of the Danish West Indian Islands
was carried through in 1916. The general view among
constitutional experts is that nothing prevents refer-
endums outside the frame of the constitution. The
result of such referendums may serve as guidance for
competent governmental institutions, but they can-
not legally restrict the freedom of decision-making of
these institutions (Serensen, 1969, p. 179).

2. Basic Elements on the Next European Referendum

Following the referendum on the Maastricht Treaty in
1993 - in which the treaty was rejected by the Danish
voters by a narrow majority — five of the six parties in
the Folketing negotiated a so-called National
Compromise in order to reconcile supporters and
opponents of further European integration. Denmark
should have four exceptions from the Maastricht
treaty: on defence, on the single currency, on justice
and police, and on Union citizenship. In addition, it
was agreed that all future changes in treaties regulat-
ing Denmark’s relationship with the EU should be sub-
jected to referendums in order to secure legitimacy.
Agreement on the Danish exceptions was obtained
with the other EC governments in Edinburgh in
December 1992, and the Danish voters accepted this
Edinburgh Agreement in a referendum in May 1993.

It is evident that large parts of the political class in
Denmark are uneasy with the Danish exceptions. The
Liberals and the Conservative parties only reluctantly
accepted them in 1993, and the Social Democratic —
Radical Liberal government, which survived the elec-
tion in 1998, was also eager to get rid of them.
Despite a promise during the campaign in 1998 not to
call a referendum on the exceptions, the government
called a referendum on the single currency, which it
lost in September 2000.

The present government formed by the Liberals and
the Conservatives is as unhappy with the exceptions
as the Social Democrats and the Radical Liberals, but
have promised not to call a referendum on them dur-
ing the four years to follow (Berlingske Tidende, 16
May 2002). Nevertheless, the pressure for Denmark to
join the single currency is strong, both from private
business, the bureaucracy and the press. Opinions
polls have also noted a clear majority for abolishing
the Danish krone and adopting the Euro,? which
tempt the government to call a referendum.

Furthermore, the implications of the defence excep-
tion are becoming increasingly apparent, as the NATO
involvement in Macedonia is likely to be replaced by
an EU involvement, which means that the Danes have
to leave the peacekeeping operation. Problems with
Danish participation in certain minesweeping opera-
tions have also been mentioned as unintended and
unexpected consequences of this exception.?

Finally, the increased number of refugees and more
or less illegal immigration to the European countries
have raised the issue as to whether Denmark should
participate in common EU policies in this area.

In sum, it is most likely that the next European referen-
dum in Denmark may concern one or more — and per-
haps even all — the Danish exceptions. Whether such a
referendum will take place within the next couple of
years is more doubtful. It may or may not be combined
with a referendum on a new European Constitutional
Treaty. It has even been suggested by the Euro-sceptic
Danish Peoples Party that such a referendum should
decide the Danish involvement in the EU once and for
all, including even membership of the EU.

3. Designs for a Pan-European Referendum on a
European Constitutional Treaty

A new European Constitutional Treaty will undoubt-
edly have to be approved by a referendum in
Denmark. If a Danish referendum on such a treaty
were to be part of a Pan-European referendum it
would have to follow the existing Danish rules. The
only uncertainty about such a referendum would be
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the precise rule to be applied and the size of a
required popular majority.

It seems beyond doubt that a treaty which establishes
a Constitution for the EU will have to be approved by
a referendum in Denmark. A broad political agree-
ment has developed that all major changes in the
treaties regulating Danish participation in the EU
have to be approved by a referendum in Denmark.
This agreement has developed gradually since the
early 1970s and it was strengthened in particular,
when the Conservative Prime Minister Poul Schlater
called an advisory referendum in 1986 on the Single
European Act. When that act was defeated in the
Folketing, instead of calling an election on the issue,
Mr. Schltter called a referendum, which he won, but
which also broadened the idea that the people
should decide on European treaties. The agreement
was formally made explicit as a part of the National
Compromise in 1992. The Nice Treaty was not sent to
a referendum in Denmark because it was positively
claimed by the government that it did not entail any
additional delegation of Danish sovereignty.

Even if the present Liberal-Conservative Government
could reach an understanding with the leading oppo-
sition party, the Social Democrats, that a referendum
should be avoided, they would hardly be able to
mobilise the necessary 5/6 majority in the Folketing
(150 seats), as the euro-sceptic parties, the Danish
People’s Party on the right wing and the Socialist
People’s Party and the Unity List on the left wing,
together have 38 of the 179 seats in the Folketing.
Thus, even if it is formally possible to avoid a referen-
dum, it is not politically realistic for the time being.
Thus, if a referendum should take place in all EU
countries on a new European Constitution, no partic-
ular obstacles could be envisaged in Denmark to par-
ticipating in such a referendum, provided it was con-
ducted under the present rules. Depending on the
content of such a new Constitutional Treaty the
Danish referendum would, however, have to follow
different rules with a quite different requirement for
a popular majority.

If the treaty would only involve further delegation of
Danish sovereignty to a specific and limited extent,
article 20 could be applied. In this case the treaty
would be passed in Denmark if there were not a
majority against the treaty and if a majority were less
than 30 per cent of the whole electorate. In this case
the voters would only have a veto power.

If the treaty were to comprise more far-reaching provi-
sions such as changing the basic rights of Danish citi-
zens or rearranging the distribution of constitutional
powers — such as the legislative power — not to men-
tion establishing some kind of a federation of a United

States of Europe, article 88 on constitutional changes
would have to be applied. In this case it would
become far more difficult to pass the proposal, not
only for political, but also for legal reasons. In order to
pass the referendum, a majority would have to be in
favour of the proposal and this majority would have to
comprise at least 40 per cent of the Danish electorate.
To conclude, a referendum on a new European
Constitutional Treaty will undoubtedly take place in
Denmark, and the more far-reaching the content of
that treaty, the more difficult it will be to pass a ref-
erendum in Denmark.

Notes

1 In this paper the conceptualisation of the Danish professor of constitu-
tional law, Alf Ross (1953), is applied. Referendums can be characterised
according to the legal effects and to the conditions for their calling.
With relation to the legal effects a distinction is made between consulta-
tive referendums where the result of the referendum is not legally bind-
ing for governmental authorities and the decisive referendums which are
legally binding - a negative result means that the bill is rejected and a
positive result that the bill is passed. With relation to the conditions for
calling referendums a distinction is made between obligatory referen-
dums, which are constitutionally required in order to pass certain deci-
sions and facultative referendums which are dependent on a demand
fulfilling certain constitutionally specified qualities (for instance a
demand from a number of Members of Parliament or a number of vot-
ers). Finally, referendums may be voluntary, which means they are called
by a law in every particular case.

2 Regrettably | was not aware of this legal possibility when | contributed a
chapter on Denmark to Gallagher and Uleri (eds.)(1996).

3 A PLS Rambagll poll showed 58 pct. in favour of the Euro, 33 pct. against
and only 9 pct. undecided, Morgenavisen Jyllands-Posten, 18 November
2002.

4 NATO has agreed to prolong its mission in October 2002, when the EU
was to have taken over. The EU force would have been the first such
operation under the new EU common defence policy, but it has been
stalled because of a diplomatic blockage between Greece and NATO
member Turkey over cooperation with NATO.

*k*

The Debate at the Brussels Forum on Janvary 20,
2003

Alain Lamassoure:

— The referendum on the EU constitution should be
held at the same time as the EP elections in June
2004. The referendum should be “legally speaking
consultative but politically binding, of course.”

— The possibility of petitioning, or public initiative, is
very important, but a lot of teaching and learning
has to be done.

— France is already politically bound to a referendum
on the [European] constitution.

Jens-Peter Bonde:
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- A %3 majority is needed for referendums in the
Convention.

— Opting out should be a possibility for member states
- this should be safe-guarding the existing acquis.

Earl of Stockton:

— The constitution has to be clear: it walks like a
duck, it talks like a duck, so it's a damn duck,
whatever you call it.

— In the UK 72% say no to the EU, according to a
recent poll, but 66.6% say yes to staying in the
EEC.

- However unpalatable the result of the referendum
is, we have to stick to it.

Jargen Meyer:

— PSE will start a discussion on the referendum in the
last stage of the Convention.

— 'Constitutional treaty’ means just another treaty,
not a constitution, hence, it has to be a ‘constitu-
tion.’

- Impossible to hold a union-wide referendum
before June 2004, instead national referendums
should be held, but then again, some member
states do not allow for one, for example Germany.
So, maybe consultative referendums should be
held in those countries, and then let parliaments
decide if the result is negative.

John Gormley:

— Ask a German about the Nice treaty and they ha-
ven't the faintest clue — the Irish know about it
after two referendums. They're sick of the Nice
treaty.

— You need a Union-wide referendum, not individual
ones, otherwise you get problems with the dating
of national referendums. Governments could say:
“No, we have to have the referendum on another
date, because Sweden is having it then.”

— Do you need a threshold for the referendum?
Considering the current interest, or lack of it, in
European elections, a 50% threshold might fail the
whole idea.

Sylvie-Yvonne Kaufmann:
— Dual majority needed: #3 parliamentary ratification
+ an additional referendum.

Eduarda Azevedo:

— Each member state should act on its own. A refer-
endum in Portugal, particularly in the summer-
time, is impossible.

* %%
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The York Forum on Febrvary 15, 2003

“Bringing Power to the People”

At the same day when dozens of million of peoples
were marching against a war on Iraq — the York
Referendum Challenge Forum was making the case
for bringing political power back to the citizens by
introducing the right to Initiatives and Referendums
at all levels. The conference was organized by the
Initiative & Referendum Institute Europe (IRl Europe)
in cooperation with the European Liberal Democrats
(ELDR).

At the conference in this historic city in Northern
England, Diana Wallis, a Liberal Democrat member of
the European Parliament stated: “The evidence from
Saturday’s march is that people want to do some-
thing. They want to be involved more directly in the
decision-making process or at the very least to be
able to influence it. But sadly they feel completely
marginalised by our present political system”.

After similar Referendum Challenge Forums in Berlin,
Vienna, Stockholm and Brussels, the special focus of
the Initiative & Referendum Institute Europe (IRI
Europe) forum in York was on the situation in the
United Kingdom. Here the government published last
year its long-awaited White Paper on Governance.
The paper made a sound case for power to be
devolved to the English regions along the same lines
as has happened in Wales and Scotland.

One of the aspects of the paper is the potential for an
elected regional assembly to be set up through the use
of a referendum, where there is a demand from the
local population. At the moment the UK Government
is taking ‘soundings’ as to which English regions could
be included in the first wave of referendums. One of
the regions that could be included is the northern
English region of Yorkshire and the Humber.

“The Scottish example shows clearly that a decen-
tralised political system which is genuinely closer to
people must be based on the citizens”, said Paul
Carline, IRI Europe’s Coordinator for Britain. Back in
1997 more than 70% of the Scottish voters backed
the proposal for devolution in a referendum.

The conference heard from Adrian Schmid, the
Director of Switzerland's Traffic Association,

how ‘popular initiatives’ are contributing to a proper
debate and learning processes in society. “Combining
the action on the streets with direct democratic politi-

cal rights is a way of returning power to the people”,
said Schmid.

At the conference, Karin Gilland, a researcher from
Queens University in Belfast, gave an account of the
referendum process in Ireland in relation to the two
votes on the Nice Treaty on EU enlargement. “The
first ‘No’ on Nice led to a decisive change in attitude
of the political elite”, stated Gilland. “Now the citi-
zens have to be taken seriously.”

Finally the conference made the case for the introduc-
tion of I&R at the European level. “The European
Convention now has the unique opportunity to
democratise the European Union and to empower the
European citizen by proposing a pan-European refer-
endum on the constitution and the introduction of a
popular initiative tool”, said Bruno Kaufmann
President, IRl Europe, at the York Forum.

** %

The Barcelona Forum Report

Minutes by Susana del Rio and Pavl Carline

Mr. Colom thanked IRI Europe and the Forum Civic of
Barcelona for having organised the forum. It was very
important to carry out this kind of exercise. Even
before the present crisis [the war], there had been an
unprecedented level of debate on Europe.

There had been one very big failure [in EU affairs] in
recent years — the Nice IGC and the Nice Treaty: Mr.
Colom described Nice as “a flop”. But in fact, the
whole IGC/Treaty process since Maastricht has become
increasingly compromised. There was a “tug-of-war”
at Maastricht, compromises were made and important
issues were left unresolved. At Amsterdam, once
again the planned agenda was left uncompleted.
There was an attempt to tie things up in Nice, but
despite working long past the official close of the
conference, important issues were not resolved and
decisions were left open. The inter-governmental
method is now obsolete — Nice was the symbol of its
failure.

The realisation has finally dawned that it is impossible
to continue building the new Europe without getting
the citizens involved. There is a need to widen the
perspective beyond the purely economic considera-
tions — to include especially the political and represen-
tative dimensions.
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Joaquim Millan:

It is necessary for European civil society to have a say
in decisions through referendums. The EU is founded
on the principles of justice, democracy and social wel-
fare. The Declaration of Laeken was a milestone in
progress towards a more participative method. There
must be a change from the present control of deci-
sion-making by governments to a much greater
spread of power. Citizens can and must be involved.
An EU Constitution needs popular support. The
Convention needs to address this.

The Catalan Parliament asked the Catalan
Government to set up a Catalan Convention. This has
produced an 80-page set of proposals which was pre-
sented to the Catalan Parliament and the EU
Convention on 3 February. On 6t February, the
Barcelona Civic Forum presented a manifesto at
Barcelona University and sent a copy to Brussels.

The EU must recover its values and work to avoid con-
flict. Collaboration and debate have been successful
in preserving peace for more than 50 years. Catalunya
demands that a future EU Constitution be based on
the aim of peace and justice. It demands an EU
Constitution which is clear, concise and approved in a
referendum.

The afternoon session:

In the afternoon session three panels of interventions
and debates took place, focusing on the following
thematic axes: the campaign for the European
Referendum, the civic participation in the process of
European integration and the analysis of the step
from the elaboration of the Treaties among the States
to the Constitution by and for the people.

Regional Campaign Coordinator Paul Carline’s inter-
vention at the first panel session focussed on the pos-
sibilities and actions taken by the Campaign for an
European Referendum, referring to the problems aris-
ing from the present level of democracy in the Union
and the ways of overcoming some barriers and of
improving the democratisation of the European
Union. Following this intervention, referendum
expert Georges L. Kokkas, member of the Forum for
Citizens Democracy in Athens, presented his view of
the current relationship between political parties and
NGOs and their respective roles, drawing the atten-
tion of participants to what measures should be
adopted to allow an improvement in relations
between political groups and organisations. Virgilio

Dastoli, representative of the Permanent Forum of
Civil Society, clarifying the situation and giving an
answer to the outlined question, expressed his views
regarding the position and the role each group plays.

In the second session of the afternoon: “Civic
Participation in the process of European integration”,
Susana del Rio, Coordinator of the IRI Europe Institute
for Spain, gave a presentation on the role of civil socie-
ty in the construction of Europe. She considers civil
society to be an outstanding actor and an instigator of
ideas of solidarity prominent in the current debate tak-
ing place at the hart of the Convention. Further, the
speaker focused her attention on the wide possibilities
for dialogue and the opening of new channels of par-
ticipation for a pro-active civil society together with
the responsibility that the elaboration of the European
Constitution entails.

Joaquim Millan, as Coordinator of the Civic Forum for
a European Constitution which is clear, concise and
comprehensible and voted in a referendum, explained
in his intervention the initiative itself as well as its
importance in the context of a debate in the
European Union, but also in international fora. The
presentation, essentially, concerned the Forum's initia-
tive and in particular the process, the means and the
possibilities of achieving the European Constitution
for all Europeans approved in a referendum by the
citizens. One of the strongest points in his contribu-
tion was the underscoring of the fact that the current
moment in the life of the Union is a significant step
or, rather, a quantum leap in the process.

Virgilio Dastoli’s detailed intervention focused on civil
society, the representative democracy, participative
democracy and the elements of direct democracy
aimed at the establishment of reference points for
the different actors, in each case with regard to their
position and the functions they carry out. The politi-
cal and social analysis he made, based on personal
experience in the European Parliament as well as in
the Permanent Forum of Civil Society and in the
International European Movement, allowed the par-
ticipants to take a better view of the current panora-
ma of the debate.

* k%
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The European Constitvent Process

The Spanish Perspective

Demopunk Net’s Report for the IRI-Europe.
Barcelona Forum 2003
http://www.demopunk.net

Introduction

We have been requested by the Initiative &
Referendum Institute Europe (IRI Europe), also in con-
nection with the European Referendum Campaign, to
report on existing legislation and the practical experi-
ence with Direct Democracy in Spain, in the context
of the European integration process. We have also
been asked for our views on how an eventual pan-
European referendum should be organised.

First at all, we would like to thank such organizations
as the Civic Forum for a European Constitution and
IRI Europe for creating this political and informational
space - a space deliberately neglected by the parties
of the hegemonic political model, their communica-
tion media and a wide segment of the academic com-
munity.

We are asked to describe the specific Spanish experi-
ence of referendums on European issues. Spanish
democrats have to answer with embarrassment that
there is NO such experience; that Spaniards do NOT
enjoy any specific legislation which protects such
political freedoms; that there has NEVER been any
political or media debate at any stage of European
integration.

Present legislative framework

What legislation exists in Spain to protect the political
freedoms of Direct Democracy?

The present Spanish constitution, and the legislation
which amplifies it, ban the binding referendum; only
the consultative plebiscite is allowed (note that we
refuse to use the expression “consultative referen-
dum”). It can be called by the Spanish monarch at the
request of the Prime Minister, with previous parlia-
mentary ratification. Both the parliamentary initiative
and, of course, the popular initiative for a consulta-
tive plebiscite are banned. The sole initiative right
belongs to the Prime Minister.

Regarding mandatory referendums for ratification of
political decisions, we have to state that in Spain —
despite the constitutional assertion of popular sover-
eignty — there is no means by which the people can
force a referendum to be held on issues such as
European integration or other international treaties.
There is only provision for a mandatory referendum
for major constitutional amendments — as the final
stage of an extravagant procedure of constitutional
reform — which, as it will be shown, is an almost total-
ly impracticable way of arranging a possible referen-
dum on ratification of the European constitution.

Legislation on popular initiatives is disappointing too.
Almost every form of popular initiative is banned. A
popular initiative for a generic referendum is not
allowed, neither for ratification of laws, nor of inter-
national treaties; the popular initiative for the abro-
gation of legislation is not possible either, nor that
for the recall of elected posts. From Spain we look
enviously at Article 72 of the present Venezuelan con-
stitution, which frees the popular initiative to recall
of "all posts and magistracy of popular election”,
including even the head of state — a stark comparison
with the hereditary head of the Spanish state.

In Spain there is only a degenerate form of legislative
popular initiative, a form which never leads to a ref-
erendum; it merely tries to submit a draft law. It is
banned for constitutional amendments, for all frame-
work laws (i.e. the whole political body of the
regime), and it is explicitly banned for international
issues (legally blocking the use of popular initiative
for the subject under discussion). Given these restric-
tions, this form of legislative popular initiative must
be properly called a legislative collective petition. Its
Promoting Committee does not have the right to
defend it before Parliament, nor can it withdraw it
when parliamentary consideration distorts its original
spirit.

This form of collective petition does not seem a suit-
able way to motivate popular ratification of European
decisions. Even if it were legally feasible, the level of
popular disappointment with Direct Democracy is
huge, due partly to the Spanish Regime’s own atti-
tude. For instance, in June 2002, one legislative popu-
lar initiative of this type was introduced, supported by
almost three times the required minimum number of
signatures (1,300,000 signatures out of the 33,000,000
Spanish electorate). To the enormous frustration of
the democratic community, it was not even allowed to
go through Parliament due to the blanket opposition
of EVERY deputy. Incredible but true!
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Regional and municipal legislation for Direct
Democracy has some degree of development; but
their description is beyond the scope of the present
report. Interested readers are referred to the report
about Direct Democracy in Spain published yearly by
Demopunk.

Practical experience in Spain

The experience of referendums is confined to a peri-
od - over twenty years ago — known as the
“Transition”. In 1978, Spaniards ratified the present
constitution, and shortly afterwards, in 4 out of 17
regions, the initiative to constitute the regional gov-
ernment was ratified, an initiative exercised by multi-
provincial institutions called “Deputations”. (I am
aware that the use of the term “regional” instead of
another term - such as “autonomous” - is inappropri-
ate in almost all of the contexts. However, | beg this
license for the sake of clarity for persons outside our
domestic politics). Some academic circles insist on
including — as part of the Spanish experience of Direct
Democracy — some plebiscites held before the consti-
tution was adopted.

That is the total of Spanish experience with referen-
dums, except for the consultative plebiscite on NATO
held in 1986, which requires some additional clarifica-
tion. As we have just seen, there is no specific consti-
tutional guarantee - such as exists in another coun-
tries — regarding decisions on integration into supra-
national organizations; only the consultative
plebiscite initiated by the Prime Minister is possible.
But in fact, the consultative plebiscite mentioned
above did not consult the people on joining NATO.
The 1986 decision ratified in the plebiscite was about
integration into the civil structure of NATO, i.e. a simi-
lar status to that of France. The fact is that the politi-
cal elites had decided five years before -without hold-
ing a plebiscite — to join NATO, but strong popular
opposition delayed it. Finally, in 1997, the elites decid-
ed - again without referring it to plebiscite — on full
and definitive integration into NATO. In Spain there
has never been a formal referendum for ratification
of accession to NATO. Spanish democrats have to put
up with this deception, which is already well estab-
lished in the history books.

With regard to decisions on European integration,
records are even scarcer. No stage saw popular ratifi-
cation: neither the decision to request accession to
European institutions, nor the consecutive treaties
involving the transfer of sovereignty. These decisions

by elites were ratified only by the Parliament. The
Spanish electoral system, poorly proportional and
with closed lists drawn up by the same elites, allows
one to estimate the degree of popular legitimacy
really underlying this process.

To this institutional framework we must add the
absence of media and public debate. Every decision
made on Europe has been markedly elitist. Neither
the political establishment, nor its communication
media, have ever considered promoting popular rati-
fication or even simple public debate. All information
- including television adverts — promoted a non-criti-
cal and triumphalist mythology, which was taken up
easily in a country affected by ancient isolation.

We do not believe we are indulging in a puerile vic-
tim mentality when we state that Spanish society is
absolutely apathetic with regard to the debate on
European integration. Routine propaganda by the
regime has not been able to raise any popular inter-
est, the only idea moving around vaguely is the
‘United States of Europe’ as a new economic and mili-
tary power, white and Christian; the vast majority of
Spanish society cannot, and does not want to, under-
stand the European integration process.

| apologise for the severity of my words, though | am
afraid the situation is not far different in other
European countries. However, we are here to speak
about the political subject called ‘the Spanish people’.
Our subject is not university circles, or the political
establishment. We are speaking of political freedoms
actually enjoyed by this subject, about the real socio-
logical context that can be found in neighbourhoods,
on industrial estates, in farming villages. And you can
be sure that the situation is as worrying as | am
describing.

Is it legally possible in Spain to hold a referendum to
ratify a new treaty?

The record is clear: no treaty has ever been ratified by
the people. Even worse, the people are not aware of
them. It is quite probable that the Spanish elites will
maintain this strategy, and a new treaty will be rati-
fied only by Parliament, even one having a constitu-
tional nature.

Based on the past record, the most likely scenario is
that the eventual “constitutional treaty” will be
announced by media propaganda with the ostenta-
tion of a royal wedding, or a Eurovision contest. And
you can be sure that if such a referendum does hap-

123



pen, the propaganda pressure will convert it into a
Manichean plebiscite, a plebiscite for ratification of
something similar to a United States of Europe.

Certainly, it is quite probable that the Spanish Regime
will stick to its strategy of avoiding popular ratifica-
tion, but we have been asked to analyse the legal
feasibility of a referendum. According to present leg-
islation, the legal basis for popular ratification in
Spain of an eventual European constitution or consti-
tutional treaty admits only two paths.

The first one is the aforementioned consultative
plebiscite, stated in Article 92 of the constitution and
regulated by the Framework Law of December 1980.
A decision to propose a plebiscite is the sole preroga-
tive of the Prime Minister. It is very unlikely that the
monarch would refuse to call it, and parliamentary
approval could apparently easily be obtained. Besides,
there is no restriction on subject-matter for this kind
of plebiscite. In principle, this legal procedure seems
to be the best suited to satisfy, to some degree, the
appeal by the European Referendum Campaign and
IRl Europe.

The European Referendum Campaign suggests hold-
ing the referendum simultaneously with the next
European Parliament elections. However, this kind of
plebiscite cannot be held at the same time as elec-
tions. The framework law just mentioned bans the
calling of a plebiscite at the same time as “parliamen-
tary or general local elections”.

However, we believe that this legal prescription could
admit of some interpretation; we believe it to be a
minor difficulty which could be resolved by one of the
usual legal interpretations (for instance, parliamen-
tary ratification — required by the constitution — for
going to war has been never needed: Spanish involve-
ment in the Gulf war, or in bombings in Serbia, or in
the invasion of Afghanistan, or the deployment of
soldiers against Colombia’s FARC, or in the Iraq war,
are always seen as “humanitarian actions” which do
not require parliamentary ratification).

Obviously, this consultative plebiscite suffers from a
significant weakness: it is not a binding consultation.
The second variant mentioned introduces a binding
quality. Legally, it is feasible to submit a suitably writ-
ten constitutional amendment which would legitimise
the transfer of competences and sovereignty to an
eventual European constitution. The right of initiative
falls to the Government, or to one of the houses of
Parliament, or even to one of the regional legislative

assemblies; in this case, the popular initiative is

banned. However, the present procedure for constitu-

tional amendment is so extravagant that it is very

unlikely that Spanish and European timetables would

agree sufficiently. According to Art. 168 of the consti-

tution, this kind of amendment requires the follow-

ing sequence of events:

e Initiative of a legitimate institution

* /3 majority of the Congress

* 2/3 majority of the Senate

e Dissolution of both chambers, an electoral cam-
paign and new legislative elections two months
later.

e Ratification of the beginning of the process by a
majority of the new Congress

e Ratification of the beginning of the process by a
majority of the new Senate

* 2/3 majority in the new Congress

* /3 majority in the new Senate

Finally, according to the Spanish constitution, we

reach the obligation to hold a binding referendum; if

this approves the constitutional amendment transfer-

ring sovereignty, it would implicitly ratify the new

European constitution. In addition to such formal dif-

ficulties, we ought to point out that in Spain the con-

stitutional amendment is a political taboo - due

mainly to disagreements among nationalists — adding

a new obstacle to this variant.

The European Constituent Process

We are aware that the painful situation described for
Spain is not an exception - this emerges clearly from
IRI-Europe’s reports. But going beyond the mere data,
we would like to express our opinion on the
European Constituent Process itself.

It appears that the constituent process for the new
Europe has already started. Hardly anybody knows it,
but it seems to have already begun. To our surprise,
the Convention — a non-elected 105- member assem-
bly — has begun assuming constituent functions which
have not been given to it — it is worth checking this in
the Declaration of Laeken. Nobody seems to be sur-
prised by the assumption of constituent functions by
the Convention, not even the European Parliament!

Now at last there is an official draft of a constitution-
al treaty; a disappointing draft, but at least now
something to work with, whereas for months there
were only unofficial drafts from uncertain sources.
European politicians — usually non elected — take up a
position for or against simple news flashes, while
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national politicians seem to be on the outside of such
an important activity, and of course 99% of people
involved do not know that there is already a de facto
constituent assembly. A real model of a constituent
process!

Neither the design of this constituent process, nor the
democratic record of the EU makes us feel at ease. An
awful feeling comes over us that this is just more of
the same old thing again. You may appreciate that
we are extremely doubtful that the future European
constitution will be a new kind of constitution. We
are deeply sceptical that it will be able to cope with
the design of a modern electoral system, that primary
elections will be protected, that the nature of current
political parties as secular sects will be neutralized,
that popular control of war will be introduced, that a
wide range of direct-democratic political freedoms
will be guaranteed; and above all, that the con-
stituent power of the people - the European people -
will be set free, that constitutional amendments or
the launching of constituent processes will be
allowed. We are afraid that the new European consti-
tution will repeat the constitutional model of liberal
democracy: a text empty of political freedoms, but
overflowing with civil rights and public freedoms: in
fact, nothing more than plastic material to be freely
moulded by the hands of the elites.

On the other hand, we want to make a request to the
European Referendum Campaign, as well as to the
Initiative & Referendum Institute Europe. We have
always thought that the goal of achieving a pan-
European referendum for constitutional ratification is
a quite modest aim, one we could even describe as
premature. Could we be satisfied with being able to
ratify by referendum a constitution empty of political
freedoms? Could we consider it a success if a referen-
dum were to ratify a constitution empty of direct-
democratic rights?

That is why we must generalize our aims. The simple
goal of a constitutional referendum is clearly insuffi-
cient, and may be dangerous. We cannot waste our
personal and organizational efforts; we have to focus
our political passion on achieving a new constitution
which is well equipped with political freedoms of
Direct Democracy, one that releases the constituent
power of the peoples of Europe.

The creation of the Working Group on Elements of
Direct Democracy — though it is not yet an official
Convention working group — is a first positive step in
the above-mentioned direction. We are aware of and

support the proposal by the Initiative & Referendum

Institute Europe, which offers quite positive proposals

around the legislative popular initiative. However, we

consider them insufficient in some aspects. Demopunk

Net will shortly submit its own detailed proposal to a

forum created for this purpose, which we can sum-

marise today as follows:

e The popular initiative should not only relate to
legislation. There are other, equally important,
types of popular initiative: the abrogative initia-
tive, the initiative for ratification of international
treaties, the initiative for the recall of public offi-
cials, and above all, the popular initiative to begin
the constituent process.

e There are other significant political freedoms
belonging to Direct Democracy, such as popular
rights in respect of all institutions, which could be
seen as the generalization of the popular initia-
tive; or constitutional protection for the
Participative Budgets at the municipal level.

* |t is essential to introduce a constitutionally guar-
anteed popular control of war. This is not a new
idea: it is a political freedom which has long been
claimed.

e We support the proposal of the Initiative &
Referendum Institute to regulate the right of
secession or self-determination. Incredibly, despite
the intensity of nationalist confrontation in Spain,
Demopunk Net is one of the few forums (the only
one?) where formal procedures for this political
freedom are debated.

® On the other hand, we want to stress that the con-
stitutional description of political freedoms must
be stated explicitly and in full, and must not be
reserved only for low-level laws. The risks are obvi-
ous.

We should all accept greater critique from others. We

are absolutely focused on the normative aspects of

Direct Democracy, and we can easily forget the socio-

logical side. For many decades now, our societies have

been educated within the cultural grammar of repre-
sentative democracy; people have internalised their
diminutive role as electors, involving the subconscious
abandonment of political initiative and the accept-
ance of hierarchies of power. In saying this, we are
pointing to the danger that we could struggle for
direct-democratic political freedoms only to discover
finally that there is no active subject ready to
embrace them. We must therefore demand as part of
the new European constitution the recognition and
financing of a revitalizing of politics to end this
deficit.

In conclusion: Direct Democracy does not end with

the Swiss experience, or with the emerging Latin-
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American Left. We must innovate. Our first aim must
be to maintain political and informational pressure
for a new kind of constitution based on political free-
doms and not on public freedoms. If we achieve this
— even partly - the pan-European referendum for con-
stitutional ratification will be a mature fruit that will
fall into our hands due its own weight.

* %%

IRI Europe report on the growing importance of
Initiatives and Referendums in the Evropean
integration process

Remarks by Bruno Kaufmann, IRI Evrope presi-
dent at the Press Meeting in the European
Parliament, Nov 7 2002.

“Having a vote gives the assurance that everyone has
a voice and that every voice counts. Even for those
who reject further EU-integration, this at least
ensures that there is not a sense of powerlessness.
After the second Irish Nice referendum, the case for
continent-wide referendums on treaty changes
appears more compelling than ever. The idea should
interest the current Convention on the Future of
Europe”.

This is not a quote from the new IRI report, but part
of a comment in the International Herald Tribune
(November 6). What the American newspaper in
Europe asks for has in part already been answered.
The Presidium of the Convention and many of its
members have stated that they are interested in
establishing a pan-European mechanism of direct
democracy, in order to balance the power of the
national governments and the European institutions
in the EU, by giving citizens their sovereignty back.
Encouraged and supported by this new democratic
mood, the Initiative & Referendum Institute Europe
has produced the first comprehensive study on the
"European Referendum Challenge”. Today we can
present to you its main findings:

— Referendums on Europe are not a new phenome-
non: in fact citizens in a majority of EU member-
states have been making important decisions on
integration matters for some time. Twenty referen-
dums on integration have been held in Europe in
the last ten years alone.

— The Europeans like this way of taking part in poli-
tics. By contrast with elections to the European
Parliament, turnout over the last three decades has
remained steady. On average, more than two-
thirds of the electorate took part in these referen-
dums.

— The IRI Report have become stronger in two ways:
by an increase in the number of citizens involved
in decision-making and by having more and more
binding referendums instead of non-binding
plebiscites. Since 1995 all referendums on Europe
have been binding.

— Empirical research shows that referendums are
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contributing to an increased support for the inte-
gration process, that the European policies of
countries with referendums are in greater harmo-
ny with the wishes of the citizens, and that gov-
ernments of such countries are in a better position
to determine the agenda of treaty negotiations.

In fact, direct democracy would offer the European
Union precisely what it most needs: issue-related
debates, legitimacy, identification and communica-
tion. Introducing I&R devices at the EU level could
in addition be a way out of the current dilemma:
that where the real power is today, there is as yet
no democracy; and where there is still democracy,
there is less and less real power.

In 2003 up to ten new referendums on Europe will
take place, making future EU accessions without a
referendum almost unthinkable. The results of
these membership decisions will be binding and
the troublesome participation quorums in some
states are being seriously questioned or have
already been abolished.

By changing the current treaty structure towards a
constitutional structure, the EU Convention may
take an important step towards a Europe which is
not only closer to its inhabitants but determined
by its citizens - since treaties are made by states
and governments, but constitutions by peoples
and citizens.

In a majority of the present and future member
states — 17 out of 25 — the prospects for participat-
ing in a European referendum can be rated
“good” or “very good”. Only in three states are
there serious political and/or legal problems:
Malta, Cyprus — and Belgium.

Since there is as yet no legal basis for a pan-
European referendum, this basis has to be created
by a change to the existing treaties, or by using
the existing laws of the member states. As current
European law is based on uniformity, any single
state with a negative majority could veto the
whole constitution. Thus, there is a need for let-
out clauses and transitional rules for the countries
concerned.

A European constitutional referendum is a crucial
part of democratic reform in the EU. Valid referen-
dum outcomes will have to meet double majority
requirements. However, there are other important
devices to be considered, such as the citizens’ ini-
tiative right for EU laws, already proposed at the
Amsterdam IGC by Austria and Italy.

A pan-European referendum on the
Convention/IGC outcome has become a real possi-
bility. The legal problems can be solved. It remains
to be seen whether the political will is or will be

strong enough.

IRI Europe not only aims to fill an information-gap,
but also presents an invitation. In no other transna-
tional political process does the question of democra-
cy enjoy such a high priority as in the European
Union. Together with the activists of the “European
Referendum Campaign”, IRI Europe is now inviting all
concerned and interested Europeans to take part in
the debate on the design of the forthcoming
European Referendum and to take a stand in favour
of such an important step forward.

For a full documentation of the IRl Referendum
Forums check www.iri-europe.org.

127



128 Transnational Democracy in the making



Chapter Five:

GuIDE



130 Transnational Democracy in the making



11. Initiatives & Referendvm in Evrope

IRI Evrope country-by-country Guide to direct-democratic tools and trends

In brief

Austria: the inclusion in the Austrian constitu-
tion (in 1958 and 1963) of what are so far
the only direct-democratic elements in
Austrian politics - the referendum and the
petition to Parliament - happened against
the will of the two main political parties.
The first of the two national referendums
which have been held so far (the one in 1978
on the commissioning of the Zwentendorf
nuclear power station) also turned out dif-
ferently from what the ruling elite had
imagined. In other words, the Austrian peo-
ple have shown a clear desire for a share of
political power with parliament and govern-
ment, evidenced in the high level of partici-
pation in campaigns such as the recent one
against the Czech nuclear power station at
Temelin and for the preservation of the wel-
fare state. The political institutions are lag-
ging far behind the social reality.

Belgivm: in common with the other Benelux countries
and with Germany, Belgium appears to have a diffi-
cult relationship with national referendums. Since the
Second World War, only two plebiscites have been
held. Binding national referendums are still not
allowed, which may lead to problems with European
integration. The current prime minister Guy
Verhofstadt is believed to support more direct democ-
racy, but he is hindered in his ambitions at the nation-
al level by Walloon socialists. At the regional level,
however, Flanders is on the point of agreeing a
reform which, among other things, would provide for
the right of popular initiative.

Britain: the United Kingdom not only has no written
constitution, having instead a motley collection of
written and unwritten laws and traditions, but sover-
eignty is not even invested in the people, but rather
in Parliament: the wholly indirect democratic system
has been called an “elective dictatorship”. Despite
this, over the past few years, there have been some
significant changes, in particular the devolution

arrangements for Scotland, Wales and Northern
Ireland which were chosen by referendum. In addi-
tion, there have been a number of local referendums,
some of which resulted from initiatives. In 2004 three
regional assemblies referendums will be held in the
North of England.

Bulgaria: during the last ten years of democratic
reconstruction, Bulgaria’s citizens have not been able
to vote on a single substantive issue. In addition, con-
stitutional change is specifically excluded as a subject
of a popular referendum, which can be launched by a
majority in parliament. There is no experience of
direct democracy at the local level either. The only
legally-based provision for I&R is in the case of
boundary changes affecting local communities.
However, the Bulgarians will have to decide on EU
accession in a few years' time.

Cyprus: Cyprus is the odd man out in terms of
European integration, as it has been effectively divid-
ed in two since the Turkish invasion of 1974. In this
country whose geopolitical exposure has made it the
target of foreign forces for millennia, there have
been so far only a few signs of movement towards
direct democracy - apart from two presidential
plebiscites in the Turkish-occupied northern half of
the country. The UN proposed reunification referen-
dum planned for March 2003 was not accepted by the
Turkish-Cypriote leadership.

Czech Republic: neither in the case of the restoration
of democracy, nor in separating from Slovakia, nor in
the question of accession to NATO did the Czech
Parliament give the people the opportunity to vote.
There is something of a tradition here - the Czech
Republic is one of the very few countries in the world
which has never had a referendum. However a new
law of initiative and referendum was worked out for
the EU accesion referendum on June 14, 2003, the
first citizens' decision on a issue in Czech history!

Denmark: although in domestic politics the obligatory
referendum functions only in relation to European

issues, it has proved to have a significance extending
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far beyond the country’s borders. Though the initia-
tive element is almost totally lacking, Danish referen-
dums on the EU were responsible for bringing the I&R
process and the question of European integration
altogether into the European public domain. The
right of initiative of a parliamentary minority has so
far been of no practical significance. At the local
level, there has been an increasing number of consul-
tative referendums. In the medium-term, the 40%
approval quorum for national referendums remains a
problem.

Estonia: by contrast with its southern neighbor Latvia,
Estonia did not take up the direct democratic tradi-
tions of the inter-war period after the country
regained its independence in 1991, but rather began
to orient itself towards its politically centralized
northern neighbors. The result is that ordinary
Estonians have no rights of initiative or referendum:
these are the exclusive right of a majority in parlia-
ment. However, the obligatory constitutional referen-
dum does exist and will be invoked for the first time
during the coming decisions on integration (EU acces-
sion referendum on September 14, 2003).

Finland: the Finns have only been able to vote twice in
their history on a substantive issue and at the commu-
nal level there have only been around 20 referen-
dums in all. This rather limited experience shows that
the country has a long way to go on the question of
popular participation in decision-making. Proposals
for relevant reforms were rejected when the new
constitution was being decided in 2000 - a lost oppor-
tunity for modernization. Nonetheless, the EU refer-
endum of 1994 was a positive experience and awak-
ened an appetite for more democracy in many peo-
ple. The new Prime Minister Matti Vanhanen has
announced that the citizens shall have a say on the
new EU constitution.

France: although France was a co-discoverer of direct
democracy in the form of initiative and referendum
during its revolution at the end of the 18th-century,
in practice only the presidential plebiscite has
remained. The “referendum” is therefore understood
primarily as an instrument of the elite and not as a
tool of the ordinary citizen. Nonetheless, there is a
tradition of presenting important constitutional
changes to the people, whose decision is binding.
Before his re-election, President Chirac announced
that he would promote the introduction of the popu-
lar initiative in his second term of office. The people
of Corsica voted on autonomy on July 6, 2003. A new
law for local referendums has been passed on parlia-

ment and the government has announced a citizens
decision on the EU constitution.

Germany: in 2002 the necessary two-thirds majority
was not achieved in the Bundestag (in support of the
proposal to incorporate the popular initiative, the
popular demand and the referendum into the consti-
tution). Germany would have moved straightaway
into the group of European countries with developed
citizenlawmaking. Instead, Germany remains for the
time being a country with no direct-democratic proce-
dures at the national level. However, in a country of
more than 80 million people, the federal states
(Lander) and the communes play a very important
role and here popular rights have increased enor-
mously over the past 10 years. Nonetheless, in most
places these still require reform in order to make
them more people-friendly i.e. the existing quorums
should be lowered or removed and the numerous dif-
ficulties in collecting signatures should be eased. The
current debate on an EU constitution referendum wiill
be a litmus test of Germany’s readiness for I&R.

Greece: the democratic constitution of 1975 provided
the basis for three different kinds of popular vote
(initiative, referendum and constitutional referen-
dum). However, all three forms are dependent on the
readiness of the country’s president to present issues
to the people - and so far this has been absent.
Nonetheless, for some years now strong forces within
Greek society have been pressing for popular votes on
such issues as European integration and seculariza-
tion. In the quarrel over the removal of the declara-
tion of religious affiliation from Greek identity cards,
the Orthodox Church collected several million signa-
tures.

Hungary: the constitution allows citizens the possibili-
ty of making initiatives on laws. 200,000 signatures
collected within four months gives them the right to
have a referendum. But in practice the wide-ranging
list of exemptions undermines the democratic poten-
tial of this provision and, in addition, the courts, if
they so wish, are able to curtail or dismantle the
direct-democratic procedures and decisions. In 1997,
for example, the participation quorum was cut from
50% to 25% for the NATO referendum - a ruling
which in Spring 2003 has helped the government to
achieve its desired EU accession.

Iceland: since its independence in June 1944, this
island state in the North Atlantic has never had a ref-
erendum. However, there does seem to be some
potential, even though this is dependent on the will
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of the President of the country, who can submit a
parliamentary decision to the people. This provision,
which has existed since 1994, will prove to be impor-
tant especially in questions of European integration:
Iceland is currently debating whether to enter into
negotiations to join the EU. Between 1908 and 1944
the Icelandic people voted on six occasions in all on
questions of independence and the use of alcohol.

Ireland: \reland is the prototype of a country with
obligatory constitutional referendumes. Irish citizens
have the last word not only on questions of European
integration, but also on moral and institutional ques-
tions. However, the electorate cannot initiate referen-
dums itself. Neither is there any serious debate on
reform of the system. Nonetheless, the role of the
courts (in favor of the obligatory referendum), the
current debate about the parameters ( keywords:
Referendum Commission; payment of expenses) and
the absence of participation and approval quorums
are positive features.

Italy: after Switzerland and Liechtenstein it is the
Italians who have the greatest practical experience of
initiative and referendum. The population of 50 mil-
lion has over the last 30 years put legal issues to the
vote in 53 so-called "abrogative” referendums, which
are similar to popular initiatives. However the count-
er-productive role of the 50% turnout quorum, as
well as the undemocratic monopoly of television and
political power has consistently weakened the poten-
tial of Italian direct democracy. 18 referendums were
invalidated.

Latvia: although Latvia has been an independent state
only since 1991, Latvia’'s fairly comprehensive I&R pro-
cedures actually date from the country’s first period
of independence between the two world wars. These
procedures allow for 10% of the electorate to initiate
a change to the Constitution or a new law; a decision
of parliament can also be subjected to referendum.
However, there are extremely restrictive rules exclud-
ing certain issues and a 50% participation quorum.
The upcoming decision on EU accession on September
20, 2003 will therefore be test cases for reform, as the
participation quorum threatens to invalidate these
accession referendums.

Liechtenstein: this small principality between Austria
and Switzerland knows and practices the three basic
procedures of direct democracy (popular initiative,
facultative referendum, obligatory referendum) on a
regular basis and with sensible parameters. However,
the prince of the only direct-democratic hereditary

monarchy in the world retains a right of veto and has
already threatened to leave the country if parliament
were to disagree with his constitutional ideas. In
spring 2003 the Liechtenstein people approved a new
constitution, which gives the monarch far-reaching
powers. For this reason the principality is now moni-
tored by the Council of Europe’s Venice Commission.

Lithvania: this Baltic republic has the obligatory consti-
tutional referendum, the popular initiative and the
facultative referendum. During a brief period
between 1991 and 1996 there were no less than 17
national referendums. However, this practical experi-
ence revealed the clear procedural weaknesses: the
50% participation quorum resulted in 11 of the initia-
tive referendums barely achieving legitimacy. This
caused citizens to lose interest in participatory poli-
tics. The EU Referendum on May 11, 2003 was rather
a positive experience, which united the people.

luxemburg: the Grand Duchy owes its independence
to a quasi direct-democratic movement (the “Petition
Movement” of the 1860s). But in contrast to the prin-
cipality of Liechtenstein, for example, the appetite for
greater civilian rights remained weak. Since 1996 it
has been possible to hold a referendum by law, which
will be important for a future European referendum
about a European constitution.

Malta: according to the EU Commission, this small
Mediterranean island state fulfills “all the standards
of democracy and human rights” and yet - with the
sole exception of parliamentary elections - Malta’s cit-
izens have been unable to participate in the political
life of their country inspite of an “abrogative” initia-
tive right. Since gaining independence from Great
Britain in 1964, there have not even been any more
plebiscites with the only exemption of the consulta-
tive EU referendum on March 8, 2003.

Netherlands: on the one hand, the Netherlands is one
of the very few countries in Europe and even the
world in which there has never been a national refer-
endum; on the other hand, it is also one of the very
few countries in which the issue of the introduction
of direct democratic elements brought about a gov-
ernment crisis. This happened in 1999 and led to the
creation of a provisional referendum law, under
which the question will be examined nationally and
some conclusion reached by 2005. Unfortunately,
because of the excessively high quorums and the
restriction to a non-binding facultative referendum,
the prospects do not appear very favorable and the
Netherlands could be downgraded soon. A positive
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sign is the adoption of a popular initiative and refer-
endum law in Amsterdam in summer 2003.

Norway: Norway, whose constitution dates from 1814,
has no de jure direct democratic procedures at all.
And yet, thanks to its actual practice, Norway can be
placed within the center-ground of this league-table,
for its citizens have for decades always been asked to
give their approval on questions of EU membership.
In addition, there exists a relatively comprehensive
level of direct involvement in decision-making at the
communal level, where there have been more than
500 local referendums between 1972 and 2002.
However, almost all the powers regarding these pro-
cedures are in the hands of parliament and the politi-
cal parties, who have shown no great readiness to
allow power to be more finely distributed.

Poland: the two reform referendums of 1987 not only
contributed to the rapid collapse of Communist con-
trol, but also established the idea of direct democracy
in Polish society. But the political parties have not yet
succeeded in exploiting the potential which certainly
exists. On the contrary: when, in 1996, 600,000 citi-
zens gave their signatures to demand a referendum
on the privatization of state property (500,000 was
enough to satisfy the constitutional requirement), the
government used its constitutional veto to deny the
citizens' request. Even at local level, the high partici-
pation quorums mean that referendums are often
declared invalid, which naturally tends to weaken
people’s motivation to take part in political life.

Porfugal: In 1998 a very badly prepared and executed
attempt was made to hold referendums on the ques-
tions of abortion and European integration. The first
was rushed through within a matter of a few weeks,
the second (on Europe) was deleted from the referen-
dum calendar by the constitutional court. What is
especially bad is that leading politicians are now
attempting to discredit popular rights with grounds
for which they are themselves responsible. On the
other hand an EU constitutional referendum has been
announced in Portugal by Prime Minister Jose Manuel
Durao Barroso.

Romania: as a young democracy Romania is still suffer-
ing considerably from its totalitarian heritage. This
includes the experience of the dictator’s plebiscite of
1986, when Nikolai Ceausescu arranged a referendum
on an issue to do with the army and achieved a 100
% "Yes"-vote on a turnout of 99.99%! Despite this,
there is another, older, tradition - that of the constitu-
tional referendums which took place after 1864. In

addition, there is a right of petition which could force
a parliamentary debate but which - if it did come to a
referendum - is burdened by a 50% turnout thresh-
old.

Slovakia: over the last three years this young country
has made enormous steps forward, despite many
traumatic experiences (Keywords: 1968; disintegration
of Czechoslovakia; the Meciar regime). It has a bind-
ing popular initiative right, which among other things
led in 2000 to a referendum on bringing forward new
elections. However, as in many other countries of
Central and Eastern Europe the conditions for more
democracy are extremely modest; in addition, the
50% participation quorum threatens to invalidate
almost every referendum. The country also has a 50%
approval quorum. The EU accession referendum
process in spring 2003 got a lot of criticism for it's
unfair conduct. (No country report yet)

Slovenia: the republic of Slovenia is one of the “new”
I&R countries in Europe. Although citizens have only a
non-binding initiative right, in practice they can sub-
ject all laws passed by Parliament to popular approval
by means of facultative referendums. Thus, despite
their rather modest experience to date (only four
national referendums since 1990), direct democracy
appears to have considerable potential. However, the
50% participation quorum, the right of parliament to
make a counter-proposal and the restriction of popu-
lar rights solely to legislation are negative aspects.
Only in 2003 four countrywide referendums took
place, in 2003 alone.

Spain: the last time the Spanish were able to vote on
a substantive issue was in 1986, in the referendum on
accession to NATO. The citizens of this kingdom have
no say on European issues. In some regions, for exam-
ple in Catalonia, there have been a few popular ini-
tiatives, but at the national level only petitions are
allowed. On the other hand, Spain does refund the
expenses of initiative committees and there are no
participation quorums. Popular referendums are not
seen as complementing the parliamentary process,
but as threatening it, because parliament would be
forced to resign if a referendum went against it. An
EU constitution referendum is planned for 2004/2005.

Sweden: |ike France, Sweden’s experience of referen-
dums is primarily one of plebiscites. However, unlike
France, where the President has total control, it is the
ruling Social Democratic parties which exercise this
role. Referendums, which are binding only under
quite specific circumstances, are (mis)used as instru-
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ments of power. Citizens effectively have no rights,
even at the communal level, where a right of petition
which has been called an “initiative right” has pro-
duced a great deal of frustration. The forthcoming
decisions on Europe provide a glimmer of hope, as
well as the courage of some communities, which are
using their very limited scope for autonomy to intro-
duce greater direct democracy.

Switzerland: this federal state in the heart of Europe
has the most varied, widest and most comprehensive
experience of citizen lawmaking anywhere in the
world. In addition, there is vigorous debate on how
the procedures should be shaped and reformed. The
latest package, with the introduction of a non-bind-
ing legal initiative, has clear weaknesses and in addi-
tion, such conditions as transparency and fairness con-
tinue to be undervalued by the majority and are
therefore inadequately protected and institutional-
ized.

Turlley: although officially an EU candidate country
with a representative in the European Convention,
Turkey fails to come up to even the minimum stan-
dards in Europe as regards democracy and human
rights. The Turkish constitution does refer to the pos-
sibility of holding referendums, but the basis for
these is neither developed nor defined.
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Country Reports
AUSTRIA

Public pressure led to the I1&R laws of 1958 and 1963.
The majority coalition of OVP (Austrian People’s
Party) and the SPO (Social Democratic Party) was seen
as unresponsive to citizens’ demands. Since 1964, 27
out of 29 citizen’s initiatives reached the required
threshold to oblige consideration by the first chamber
of parliament (National Council / Nationalrat).
However, only three of the “formally successful@ ini-
tiatives have been converted into legislation. To date
there have been two national referendums: in 1978
on a national law about the peaceful use of nuclear
power (result: decision to prevent the Zwentendorf
nuclear power station from going on-stream) and in
1994 the constitutionally mandatory referendum on
the law allowing Austria’s accession to the European
Union.

Population: 8,139,000

Area: 83,858 km?

Capital: Vienna (Wien)

Official languages: German (92%); in some dis-

tricts/regions: Slovenian, Croatian

e Religion: Roman Catholic (78%), Muslim (5%),
Protestant (5%)

e Political System: Republic (since 1918), federal
structure with nine autonomous regions
(Bundeslander)

e Constitution: 1/10/1920 (without referendum)

e Membership: EU

e GNP/Capita: $26,830

I&R practice: 2 nationwide referendums (since

1945), 29 citizens' initiatives (since 1964), of which

27 reached the participation threshold.

Types of Initiative and Referendum

. National Level

At the national level there exist the referendum, the
popular/citizens initiative and the popular consulta-
tion/consultative referendum.

1. Compulsory Referendum

A referendum is obligatory if:

e a proposal for a complete or partial revision of the
constitution has been submitted by at least one-
third of the members of the National Council (the
first chamber of the Parliament)

e a majority of the National Council decides to submit
a law to a national referendum. A referendum is
not possible on the basis of a referendum initiative

i.e. even an appropriately supported popular initia-
tive does not automatically lead to a referendum.

2. Popular Initiative (Petition)

The subject of a Citizens Initiative (C.I.) must be a pro-
posal relating to a law. It requires a minimum of
about 8,000 signatures of registered voters (= 0.1% of
the population), who must be Austrian citizens, to be
launched. The signatures are given at the local
authority offices and must be verified by production
of an identity card.

The final wording of the submission or proposal is
determined by the Ministry of the Interior on the
basis of the submission which has been presented (a
C.l. submission does not have to be precisely formu-
lated). A C.I. proposal can be submitted by a group of
voters or by a political party organization. Since 1999,
it is no longer possible for a proposal to be submitted
by members of the National Council.

Once the required minimum of about 8,000 signa-
tures has been collected, the Interior Ministry decides
on the period of time to be allowed for the general
collection of signatures. It is open to any Austrian citi-
zen whose main place of residence is Austria to sup-
port the initiative (proof of identity by identity
card/passport is required).

C.L.s which succeed in gaining more than 100,000 sig-
natures must be considered by the National Council.
However, the N.C. is not obliged to change an exist-
ing law or enact a new one as a result of a C.I.: since
1964 only three of 27 ‘formally successful’ C.l.s have
been converted into legislation (as of August 2002). A
"Welfare State” (Sozialstaat) C.I. initiated by a non-
partisan committee (the aim being to have the ‘wel-
fare state principle’ formally inscribed within the
Austrian constitution) gathered 717,000 signatures
(12.2% of the electorate) in April 2002. However, like
the “Temelin Veto” initiative of January 2002
launched by the FPO (Freiheitliche Partei Osterreichs),
which gained 915,000 signatures of support, the
“Welfare state” initiative will suffer the same fate: it
will not become law. The most recent popular initia-
tive concerning a constitutional law against the pur-
chase of interceptor planes was initiated by a small
extra-parliamentary group and gained 625,000 signa-
tures (10.7% of the electorate) in July and August
2002: The government, however, had already decided
to buy new interceptor planes some weeks before,
and calls for a referendum by the opposition Socialist
and Green parties have been futile. A C.I. must be a
law-making submission to the N.C. Other than this,
there are no restrictions as to content or subject-mat-
ter. There are no limits to the number of C.l.s which
can be submitted in any year or any legislative period.
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3. Popular consultation/consultative referendum
According to Article 49 of the Austrian Constitution, a
popular consultation can be launched by a decision of
the National Council or of the national government
“on a subject of fundamental and national signifi-
cance within the competence of the national legisla-
ture”. This instrument has so far never been used in
Austria. Although the coalition government (of the
OVP and FPO) decided in September 2000 to initiate a
consultation on lifting the measures taken against
Austria by the other 14 EU member states (resulting
from the participation of the FPO in the government),
the subsequent decision of the “White Book” to lift
the sanctions forestalled its implementation.

Il Regional level

In all nine of Austria’s federal regions (“Lander”) —
with the sole exception of Salzburg - citizens have
the right to submit proposals for legislation
(Volksbegehren), and in most of them there are also
arrangements for consultative referendums on mat-
ters of state (Land) governance. Legislative proposals
require the signatures of between 2% and 5% of the
electorate; consultative referendums between 2%
and 11% of the electorate. Only in two of the states
(Upper Austria and Styria) does a sufficiently well-sup-
ported C.I. (10-11% of the electorate) automatically
lead to a referendum. Referendums resulting from
decisions of the state (regional) parliaments (Landtag)
are possible in all the states, but are rarely used.

M. Local level

At the local (communal) level, there is neither refer-
endum nor C.l., as the communes have no legislative
competence. All states have consultative referendums
on issues of communal politics. These can be launched
by a decision of the local council or as an initiative by
a small percentage of the local residents. Only in rare
cases (e.g. on a proposal to amalgamate communes) is
the result of a consultative referendum binding.

IV. Practical Guide

Citizens do not have the possibility of launching a ref-
erendum by means of a citizens’ referendum initia-
tive. A popular initiative (Volksbegehren) must be
submitted to the National Council in the form of a
specific legal proposal. The initiative committee has
to define the aim of the initiative and provide a text
submitted for legislation. The intention to launch an
initiative is conveyed to the Interior Ministry.
Reaching the minimum of about 8,000 signatures nec-
essary for the popular initiative to be officially
launched requires the cooperation of several initiative
groups, the support of the mass media and/or that of

a political party. There is no financial support from
the state for those launching a popular initiative.
Referendum, popular initiative and consultative refer-
endum are all anchored in the national constitution
(articles 43, 44 and 60 for the national referendum;
articles 41 and 42 for the popular initiative; article 49
for the consultative referendum). Referendum and
popular initiative have been constitutionally guaran-
teed since 1920. However, the appropriate enabling
laws were only passed in 1958 (for the national refer-
endum) and 1963 (for the popular initiative) and
there have been various amendments, most recently
in 1999, to the law on popular initiatives. The law on
the consultative referendum was passed in 1989
together with other constitutional amendments.

V. Trends

It was public pressure from the mass media and criti-
cism from academics and reformist politicians which
led to the referendum and popular initiative laws of
1958 and 1963. The criticism was caused by the grow-
ing indecisiveness of the majority coalition of the OVP
(Austrian People’s Party) and the SPO (Austrian
Socialist Party) and by the stagnation of the political
system, which it was hoped could be countered by pro-
moting more direct democracy. During the 80s and 90s,
the opposition FPO and Green parties supported the
extension of direct democracy and the FPO demanded
the establishment of a right to a referendum initiative.
The February 2000 manifesto of the ruling OVP/FPO
coalition does in fact provide for the introduction of
the referendum initiative: if a popular initiative
(Volksbegehren) is supported by at least 15% of the
electorate, a national referendum becomes mandatory,
unless the National Council has, within 9 months of
this threshold having been reached, introduced legisla-
tion which implements the content of the initiative.
However, the coalition also wishes to restrict the sub-
ject-matter of the popular initiative by removing from
its compass constitutional changes, EU and other inter-
national obligations and issues which would commit
the country to extra expense or would affect national
rights. Since the opposition SPO and Green parties are
against such a reform of direct democracy, it will be
impossible to achieve the two-thirds parliamentary
majority which is required to ratify any change to the
national constitution.

There are very few opinion polls which have tested
basic general attitudes to direct democracy within
Austria. The most recent such poll known to the
author dates from December 1997 (Institut fur
Empirische Sozialforschung, N=2,000). 58% of those
polled stated that they felt able to pursue their inter-
ests either very well or well through referendums and
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popular initiative. 55% of them had already taken
part in a popular initiative and 31% said that they
would do so again in future. 63% agreed with the
statement that being able to vote regularly and
directly on important issues was more important than
electing representatives.

To date there have been two national referendums:
in 1978 on a national law about the peaceful use of
nuclear power (result: decision to prevent the
Zwentendorf nuclear power station from going on-
stream) and in 1994 the constitutionally mandatory
referendum on the law allowing Austria’s accession to
the European Union (result: agreement to accession).
Since 1964, 27 out of 29 popular initiatives reached
the required threshold to oblige consideration by the
National Council (up to 1981 this was 200,000 signa-
tures, afterwards 100,000). Support levels varied from
1.3% of the electorate to 25.7%. Only three initiatives
in the 1960s actually became law, two of them due to
the fact that the SPO, which had hitherto been in
opposition, came to power in 1970 and was able to
implement its demands.

The reason for the general failure of popular initiatives
to achieve practical success in terms of their content
stems from the fact that support for them normally
comes from opposition parties or extra-parliamentary
groups, whereas the parliamentary majority of the rul-
ing parties is not interested in supporting legislative
initiatives from the opposition which are frequently
aimed at attacking government policy. Popular initia-
tives primarily serve the function of stimulating debate
on political issues which are being ignored by the gov-
ernment, or of heightening the political profile of
opposition parties or extra-parliamentary groups.

The popular initiative against the Temelin nuclear
power station in the Czech Republic, which was
launched by one of the ruling parties (the FPO)
against the wishes of its coalition partner, the OVP,
and which succeeded in obtaining the support of
15.5% of the electorate in January 2002, represents
an exception to this general rule. However, the
hoped-for veto will not be implemented, since there
is no parliamentary majority in favoar of making the
accession of the Czech republic to the EU conditional
on Temelin being shut down. The most recent initia-
tive was launched by Greenpeace in June 2003 and
gathered approx. 130°000 signatures against the
increased use of nuclear energy in the EU. Popular ini-
tiatives launched solely by extra-parliamentary groups
have in practice no realistic chance of becoming law.

Christian Schaller
Schaller is Director at the Sozialwissenschaftliche
Studiengesellschaft”. swsrs@aon.at

Constitutional Requirements for Legislation

Chapter 1 General Provisions
Part D Federal Legislative Procedure

Article 41 [Bills]

(1) Legislative proposals are submitted to the House
of Representatives either as motions by its members
or as Federal Government bills. The Senate can pro-
pose legislative motions to the House of
Representatives by way of the Federal Government.
(2) Every motion proposed by 100,000 voters or by
one sixth each of the voters in three States shall be
submitted by the main electoral board to the House
of Representatives for action. The initiative must be
put forward in the form of a draft law.

Article 42 [Objection]

(1) Every enactment of the House of Representatives
shall without delay be conveyed by the President to
the Senate.

(2) Save as otherwise provided by constitutional law,
an enactment can be authenticated and published
only if the Senate has not raised a reasoned objection
to this enactment.

(3) This objection must be conveyed to the House of
Representatives in writing by the Chairman of the
Senate within eight weeks of the enactment’s arrival;
the Federal Chancellor shall be informed thereof.

(4) If the House of Representatives in the presence of
at least half its members once more carries its original
resolution, this shall be authenticated and published.
If the Senate resolves not to raise any objection or if
no reasoned objection is raised within the deadline
laid down in Paragraph (3), the enactment shall be
authenticated and published.

(5) The Senate can raise no objection to resolutions of
the House of Representatives relating to a law on the
House of Representatives’ Standing Orders, the disso-
lution of the House of Representatives, the appropria-
tion of the Federal Budget estimates, the sanction of
the final Federal Budget, the raising or conversion of
federal loans, or the disposal of federal property.
These enactments of the House of Representatives
shall be authenticated and published without further
formalities.

** %

BELGIUM

Belgium is one of the very few countries in Europe
where there is no possibility of having referendums at
the national level. However, I1&R has been debated in
the parliament on several occasions since 1983.
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During the nineties, there was renewed interest in
direct democracy.

The current liberal Prime Minister is promoting the
introduction of I&R at all levels. But these intentions
are boycotted by Walloon socialists. In polls, large
majorities of Belgian citizens favor I&R in EU affairs.

Population: 10,204,000

Area: 30,528 km?

Capital: Brussels (Brussel/Bruxelles)

Official languages: Flemish (57%), French (42%),
German.

Religion: Roman Catholic (81%)

Political System: Monarchy (1830), federal structure
with three autonomous regions.

Constitution: 1831 (without referendum)
Membership: EU, NATO

GNP/capita: $25,380

I&R Practice: 2 Plebiscites - after WW!I on the
annexation of a German-speaking region and after
WWII (1950) on the return of the King.

Types of Initiative and Referendum

The idea of direct democracy in Belgium was already
present in the 19th century. When the Socialist Party
was founded in 1885, the first article of its program
was formulated as follows:

Article one: “Universal voting rights. Direct law-mak-
ing by the people, i.e. ratification and initiative for
the people in the field of legislation, secret and oblig-
atory voting. Elections should take place on Sunday”.
The principle of “one man,one vote” was realized
after World War I. Curiously, this was done beforthe
constitution was changed (the so-called “coup van
Loppem”). The Belgian élite, among them King Albert
I, was in a hurry to make concessions to the working
class, probably because they feared a socialist revolu-
tion. After the Second World War, voting rights were
also accorded to women. And elections took place on
Sunday and became obligatory (these were socialist
demands, because non-obligatory elections taking
place on a working day would allow the capitalists to
intimidate their workers).

The socialist party thus realized its entire first article,
except for direct democracy. This does not mean that
direct democracy is nowadays a major goal for the
socialists. On the contrary, the Parti Socialiste opposes
the introduction of direct democracy, at least at the
national level. Direct democracy has been debated in
the parliament on several occasions, for instance in
1893, in 1921 and in 1970. These discussions took
place when the constitution had to be altered in
other respects, and never resulted in legislative initia-
tives. Up to this day, Belgium remains a strictly repre-

sentative regime, especially at the federal and regional
level.

a. National level

After the First World War, the German-speaking region
of Eupen- Mamédy was annexed by Belgium. This
annexation had to be approved by the local popula-
tion. However, people wanting a return to Germany
had to make their names public. Those who did not
were assumed to prefer the annexation.

The “referendum” was thus a complete farce: only 209
locals dared to resist the annexation, and officially, the
population of the annexed region was assumed to have
preferred annexation by 33,455 votes to 271. During the
Second World War (1940-1945), the region returned to
Germany, but thereafter it was incorporated again into
Belgium. Nowadays, the region is officially bilingual
(German and French). After the Second World War, the
Belgian population was divided concerning the return
of King Leopold Ill. Because the Belgium constitution
does not allow for direct democracy, the plebiscite (held
on March 12th, 1950) had only a consultative character.
Moreover, the political parties were divided on its inter-
pretation. For instance, the socialist party declared that
it would accept the return of the king only if two thirds
of the voters preferred this outcome, whereas the
Christian- Democrats declared that a simple majority
would be sufficient. There was a majority for a return
of the king. However, the French-speaking south of the
country (Wallonia), with its traditional socialist strong-
holds, had voted against the return of Leopold Ill and
refused to accept the result of the plebiscite.

There were serious riots, and finally the king abdicat-
ed, and his son Baudouin | became the new king. This
episode in Belgian history, known as “the royal ques-
tion” (“de koningskwestie” or “la question royale”)
was very traumatizing because it so clearly divided the
Northern and Southern parts of the country. To this
day, it is still invoked by many politicians as proof that
direct democracy is impossible in Belgium.

The elections of 1999 brought to an end the coalition
of Christian Democrats and socialists. There began a
new federal coalition of liberals, socialists and greens.
After the elections in summer 2003 the liberals and
socialists continued their cooperation, the greens left
the government. At the regional level, the same coali-
tion was installed, with the nationalist Volksunie also
being part of the Flemish coalition. Both in the federal
and regional coalitions, there is the expressed inten-
tion of promoting direct democracy. However, these
intentions are boycotted by some (especially the
Walloon socialists, who openly oppose the introduc-
tion of direct democracy at the federal level).
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Il Local level

There have been some official letters emanating from
the minister of interior affairs, indicating that com-
munities can organize referendums on strictly local
affairs. Some of these letters even date from the 19th
century. Sporadically, such local referendums have
indeed been held. For instance, there was a referen-
dum in the Flemish village of Tessenderlo on the
establishment of an industrial plant presenting pollu-
tion risks (March 25, 1979), and in the Walloon vil-
lages of Andenne (October 1st, 1978) and Florenne
(June 27, 1982), on the creation of a nuclear plant
and a military installation respectively. During the
nineties, there was a modest boom in local referen-
dums: Mons (Sep. 17th, 1995), Ath (Oct. 1995), Liege
(Oct. 9-14, 1995), Mouscron (Dec.19-23, 1995), La
Louviére (Feb.11, 1996), Namur (June 2nd, 1996),
Ciney (Oct.13th, 1996), Genk (Oct.13th, 1996),
Begijnendijk (June 29th, 1997), Beauraing (June 28th,
1998). Many of these referendums were organized
according to local regulations. Sometimes, non-
Belgian citizens were allowed to take part.
Nevertheless, there have been some successful refer-
endums, for instance in the towns of Ghent and Sint-
Niklaas. However, other local initiatives ended trau-
matically. In Ghent, a second initiative wishing to
introduce free public transport (as exists in another
Flemish town, namely Hasselt) was bluntly rejected by
the local politicians. Instead, they organized a mean-
ingless referendum (April 25th, 1999) on the
"improvement of public transport” which attracted
few voters. As a consequence, the votes were not
counted and the ballot papers were destroyed. In
many cases, the participatory thresholds induced boy-
cott actions. This was the case in Genk, Ghent, and
Sint-Niklaas. In one case, the local political majority
invented a participation quorum that was more strin-
gent than the threshold set by law (Boechout, June
28th, 1998).

M. Trends

During the nineties, there was renewed interest in
direct democracy. This was, to a great extent, the
work of the current prime minister of Belgium, Guy
Verhofstadt. As an opposition leader, he promoted
the idea of direct democracy and made the referen-
dum one of the main issues in his election campaign
of 1995. In that same year, a law was made introduc-
ing the referendum in Belgium at the communal
level. However, the referendum was extremely
restricted: not only was it merely consultative, it was
also non-obligatory: when the citizens had collected
signatures, they could still only make a request for
the consultative referendum to be held. The law had

yet another peculiarity. Not only did it impose a par-
ticipatory quorum of 40%, but it also introduced a
drastic measure if this threshold was not reached: the
votes are not counted and the ballot papers are
destroyed. Thus Belgium is one of the few countries
on this planet, where uncounted votes are burned in
the name of democracy. In 1998, the law was
changed: the communal referendum can be com-
pelled, but it remains consultative. Moreover, the
number of signatures required for obtaining a refer-
endum has been raised to a planetary record: in
smaller towns, 20% of the inhabitants (not the vot-
ers!) have to sign in order to obtain a referendum.

IV. Polls

There have been several polls concerning the referen-
dum. In 1996, there was a national poll showing that
67% of the population wanted a referendum on the
European treaty (with only 15% opposing such a refer-
endum; see Le Soir 30-31/3/1996). Le Soir wrote: “Pres
de sept personnes sur dix réclament une consultation.
lls ont cependant peu de chance d’étre entendus.
Malgré les propositions des partis écologiste et libéral,
le Premier ministre a déja exclu la tenue d'une consul-
tation, préférant privilégier I'approche parlementaire”.
[“Almost seven out of ten people want a referendum.
However, they have little prospect of being listened to.
Despite the proposals from the green and liberal par-
ties, the prime minister has already ruled out a refer-
endum, preferring to favor the parliamentary
approach”.] Another poll showed that 58.4% of the
Belgian population wanted a referendum on the fur-
ther unification of Europe (with 17.7% opposing it;
Het Nieuwsblad, Apr.27th, 1998). However, in the same
newspaper the then minister of external affairs, Erik
Derycke, opposed the idea of a referendum, because
the citizens did not trust the Euro. More recently, a
poll among the Flemish population revealed that 71%
of the citizens want direct democracy at the federal
and regional levels (whereas only 5% opposed this
idea; Knack, October 7, 1998, p.29).

Jos Verhulst

Verhulst is teacher and writer living in Antwerp.

Constitutional Requirements for Legislation

Title VIII Revision of the Constitution

Article 195 [Declaration, Dissolution, New Houses
Debate]

(1) The federal legislative power has the right to
declare a warranted constitutional revision of those
matters which it determines.

(2) Following such a declaration, the two Houses are
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dissolved by full right.

(3) Two new Houses are then convened, in keeping
with the terms of Article 46.

(4) These Houses statute, of common accord with the
King, on those points submitted for revision.

(5) In this case, the Houses may debate, provided only
that two-thirds of the members composing each
House are present; and no change may be adopted
unless voted in by a two-thirds majority.

Article 196 [Restrictions]

No constitutional revision may be undertaken or pur-
sued during times of war or when the Houses are pre-
vented from meeting freely on federal territory.
Article 197 [Permanent Regency]

During a regency, no changes may be made to the
Constitution regarding the constitutional powers of
the King and Articles 85 to 88, 91 to 95, 106, and 197.
Article 198 [Editorial Changes]

(1) In agreement with the King, the Constituting
Chambers may adapt the numerical order of articles
and of sub-articles of the Constitution, in addition to
sub-divisions of the latter into titles, sections, and
chapters, modify the terminology of dispositions not
submitted for revision in order for them to be in
keeping with the terminology of new dispositions,
and ensure the concordance of French, Dutch, and
German constitutional texts.

(2) In this case, the Houses may debate, provided only
that two-thirds of the members composing each
House are present; and no change may be adopted
unless voted by a two-thirds majority.

* %%

BRITAIN

The British “Constitution” is an unwritten collection
of statute law, common law and conventions. The
democratic system is very weakly representative;
British democracy has been described as an “elective
dictatorship”. All national and regional referendums
since 1975 have been imposed by government, they
were in fact plebiscites. Within the last few decades
there have been approx. 35 referendums held in
towns and districts. Six referendums in Scotland,
Northern Ireland and Wales dealt with devolution. At
the local level, the Local Government Act 2000 for the
first time enables citizens to initiate and carry
through a referendum process.

Population: 59,756,000

Area: 242,910 km?

Capital: London

Official language: English. Further indigenous lan-
guages are Gaelic and Welsh.

e Religion: Anglican (56%), other Protestant (15%),
Roman Catholic (13%).

e Political System: Parliamentary Monarchy, with
three regions (Scotland, Wales and Northern
Ireland) enjoying devolved powers (1999), as well
as Crown Dependencies (Channel Islands, Isle of
Man) and Dependent Territories.

e Membership: NATO, EU (not EMU)

e GNP/Capita: $21,410 (1999)

e |&R Practice: One nationwide referendum
(5/6/1975), EU-membership.

Types of Initiative and Referendum

The U.K. is nominally a constitutional monarchy,
though it has no written constitution and the
monarch has largely symbolic status. Nonetheless, in
law, the monarch is head of the executive; head of
the judiciary; commander-in-chief of the armed
forces; and the ‘supreme governor’ of the established
Church of England. However, as the result of a long
process of change, the monarch’s formerly absolute
power has been progressively reduced and the King
or Queen acts exclusively on the advice of the govern-
ment ministers. The UK is, therefore, currently gov-
erned by 'Her Majesty’s Government” in the name of
the Queen. The monarch formally appoints the Prime
Minister and other government ministers, judges, offi-
cers in the armed forces, governors, diplomats, bish-
ops and some other senior clergy of the Church of
England and confers peerages, knighthoods and
other honors. Paradoxically, though the monarch is
also referred to as ‘the sovereign’, practical sovereign-
ty is now held to be invested in Parliament (though a
prominent constitutional expert, Albert Venn Dicey
(1835-1922) called the referendum the “people’s
veto” and stated: “the nation is sovereign and may
well decree that the constitution shall not be changed
without the direct sanction of the nation”).

In most respects, the U.K. functions as a parliamentary
representative democracy. Until 1999, there was only
one parliament, at Westminster, with two chambers:
the House of Commons and the House of Lords. In
1997, referendums were held in Wales and Scotland
on the proposals for national assemblies: 74% of the
votes were in favor in Scotland, 50.3% in Wales. The
referendum in Northern Ireland held a year later was
more complex: the vote linked the proposal for a new
Northern Ireland Assembly to approval of the peace
agreement concluded in April 1998 in Belfast (known
as the “Good Friday Agreement”). Simultaneous ref-
erendums were held in Northern Ireland and the Irish
Republic in May 1998, both of which secured large
majorities in favor of the Good Friday Agreement and
the linked proposal for a National Assembly: 71.1%
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‘for’ in Northern Ireland; 94.3% ‘for’ in the Irish
Republic. In1999, Scotland, Wales and Northern
Ireland were granted certain devolved powers and
received their own representative assemblies (the
Scottish Parliament; the National Assembly for Wales;
and the Northern Ireland Assembly).

The Scottish Parliament is unicameral, with 129 mem-
bers (MSPs) elected for a fixed term of four years by
the ‘additional member’ system of proportional repre-
sentation (each voter having two votes: one vote for
a constituency MSP and one ‘regional’ vote for a reg-
istered political party or an individual independent
candidate), which allowed the first Green member of
parliament at either Westminster or Edinburgh to be
elected. Now there are 7 Green MSPs.

The devolved responsibilities of the Scottish
Parliament include: health; education and training;
local government; housing; economic development;
many aspects of home affairs and civil and criminal
law; transport; the environment; agriculture, fisheries
and forestry; sport and the arts. In these areas, the
Scottish Parliament is also able to amend or repeal
existing Acts of the UK Parliament and to pass new
legislation of its own.

Responsibility for overseas affairs; defense and nation-
al security; overall economic and monetary policy;
energy; employment legislation and social security
remains with the U.K. government. The Secretary of
State for Scotland has a seat in the Cabinet and repre-
sents Scottish interests within the UK Government
through the Scotland Office. The Scottish Executive is
the devolved administration and has responsibility for
all public bodies whose functions and services have
been devolved to it. Since the first elections in May
1999, the Executive has been run by a partnership
between Labour and the Liberal Democrats. The
National Assembly for Wales (60 members elected on
the ‘additional member’ system) has similar responsi-
bilities to the Scottish Parliament, but cannot enact
separate primary legislation. The Northern Ireland
Assembly (108 members elected on the single transfer-
able vote system) also has restricted devolved powers.
The new system incorporates a certain amount of
overlap in terms of political representation: all parts
of the U.K. continue to send Members of Parliament
to Westminster (the House of Commons has 659
members), whilst Scotland, Wales and Northern
Ireland also elect separate representatives for their
national assemblies. Thus Scotland elects 129 MSPs
(Members of the Scottish Parliament) to its parlia-
ment in Edinburgh as well as sending 72 MPs to
Westminster; Wales has 40 Westminster MPs and 60
seats in its own Assembly; Northern Ireland 18
Westminster MPs and 108 seats in its Assembly. In

addition, the U.K. sends 87 MEPs (elected by propor-
tional representation) to Brussels (71 from England, 8
from Scotland, 5 from Wales and 3 from Northern
Ireland).

In contrast to Wales, Scotland and Northern Ireland,
England has no separate elected national body exclu-
sively responsible for its central administration.
Instead, a number of government departments look
after England’s day-to-day administrative affairs and a
network of 9 Government Offices for the Regions,
each with a Regional Development Agency, is respon-
sible for carrying out a number of government pro-
grams regionally. The local government areas do not
coincide with the boundaries of the Regions.
Successive reforms since 1974 have changed the old
system of division into the traditional ‘counties’ and
the current system represents a typical compromise:
42 county councils remain alongside the 46 new uni-
tary (or ‘single-tier’ authorities, most of which are
larger cities.

In London there is a Greater London Authority (with
an elected Mayor), a City of London Council and 32
borough councils. There are 6 Metropolitan County
Areas with responsibilities divided among 36 district
councils. The non-Metropolitan Counties have two-
tier systems of county and district councils. County
Councils are responsible for: transport; planning;
highways and traffic regulation; education; consumer
protection, refuse disposal, fire services, libraries and
personal social services. The District Councils look
after environmental health; housing; local planning
applications and the collection of household waste.

1. Political System

Counties in England are divided into electoral divi-
sions, each returning one councilor. Districts in
England and Northern Ireland are divided into wards
returning one or more councilors. In Scotland the uni-
tary councils are divided into wards and in Wales into
electoral divisions; each returns one or more coun-
cilors. Parishes (in England) and communities (in
Wales) may be divided into wards, returning at least
one councilor. The procedure for local government
voting in Great Britain is broadly similar to that for
parliamentary elections. In Northern Ireland district
councils are elected by proportional representation.
Eligibility rules for voters are also similar to those for
parliamentary elections, except that citizens of other
EU member states may vote. To stand for election,
candidates must also either be registered as an elec-
tor or have some other close connection to the elec-
toral area of their candidature.

The electoral arrangements of local authorities in
England are kept under review by the Local Govern-
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ment Commission and in Wales and Scotland by the
Local Government Boundary Commissions. Electoral
arrangements for parishes and communities in England
and Wales can be reviewed by local councils.

a) Decision-making in local authorities

In most authorities the arrangements are based on
one of three executive frameworks: a mayor and cabi-
net; a council leader and cabinet; or a mayor and
council manager. Council constitutions are required to
incorporate rigorous arrangements for review and
scrutiny of councils’ policies and the decisions they
make. Some decisions, such as the acceptance of poli-
cies and the budget, are reserved for the full council,
but most of those relating to the implementation of
policy are for the executive. The executive is also
responsible for preparing the policies and budget to
propose to the council. Decisions may be taken by the
executive collectively, by individual members of the
executive, by committees of the executive or by offi-
cers of the authority. The executive is also able to del-
egate decision-making to area committees and to
enter into partnership arrangements with other
authorities.

The new arrangements (introduced by the Local
Government Act of 2000) are supposed to ensure that
people know who in the council is responsible for
taking decisions, how they can make their input into
decision-making and how to hold decision-makers to
account. The Local Government Act 2000 also laid
down the right of the public (including the press) to
be present at meetings of the executive when key
decisions are being discussed. They also have access to
agendas, reports and minutes of meetings and to cer-
tain background papers. Local authorities must pub-
lish a Forward Plan setting out the decisions which
will be taken over the coming months. Local authori-
ties may exclude the public from meetings and with-
hold papers only in limited circumstances.

b) Local authority finance

Local government expenditure accounts for about
25% of public spending (91.1 billion in 2000-2001).
Local government capital expenditure is financed pri-
marily by borrowing within limits set by central gov-
ernment and from capital receipts from the disposal
of land and buildings. Local authorities in Great
Britain raise revenue through the council tax, which
meets about 25% of their revenue expenditure. Most
of their spending is financed by grants from central
government and by the redistribution of revenue
within each country from their national non-domestic
rate, a property tax levied on business and other non-
domestic properties. District councils in Northern

Ireland raise revenue through the levying of a domes-
tic rate and business rates.

Q) Local government complaints system

Local authorities are encouraged to settle complaints
through internal mechanisms, and members of the
public often ask their own councilor for help in this.
Local authorities must also appoint a monitoring offi-
cer, whose duties include ensuring that the local
authority acts lawfully when carrying out its business.
Complaints against inefficient or badly managed local
government may be investigated by independent
Commissions for Local Administration, often known
as the ‘Local Ombudsman Service’. There are three
Local Government Ombudsmen in England and one
each in Wales and Scotland. A report is issued on each
complaint fully investigated and, if injustice is found,
the Local Ombudsman normally proposes a solution.
The council must consider the report and reply to it.
In 2000-1 the Local Government Ombudsmen for
England received 19,179 complaints (a 9% increase
over the previous year). In Northern Ireland a
Commissioner for Complaints deals with complaints
alleging injustices suffered as a result of maladminis-
tration by district councils and certain other public
bodies.

d) Pressure groups

There is a huge range of groups, covering politics, busi-
ness, employment, consumer affairs, ethnic minorities,
aid to developing countries, foreign relations, educa-
tion, culture, defense, religion, sport, transport, social
welfare, animal welfare an